DEPARTMENT OF THE ARMY

HEADQUARTERS UNITED STATES ARMY FORCES COMMAND
1777 HARDEE AVENUE SW
FORT MCPHERSON GEORGIA 30330-1062

REPLY TO
ATTENTION OF

AFLG-PRO 30 June 1977

MEMORANDUM FOR SEE DISTRIBUTION

SUBJECT: Contracting Information Letter (CIL) 97-32,

Service Contract Act Health and Welfare Fringe Benefit
Changes

l

1. Reference Memorandum, DAJA-KL, 11 June 1997, SAB (encl).

2. The single benefit rate of $1.16 per hour will be
applied in the same manner as the old $.90 rate, except that
holidays, vacations, and benefits otherwise required by law
are excluded. Since the new rate only applies to SCA wage
determinations issued on or after 1 June 1997, contracts
awarded or Invitations for Bids opened prior to 1 June 1997
do not require modifying or amending.

3. Although specific procedures on obtaining a variance are
not discussed at section 4.52(e), you will be required to
produce “comprehensive data from a valid survey
demonstrating the prevailing fringe benefits (which clearly
indicates the difference from the issued SCA wage
determination.)” Such data will need to be renewed each
year for a continuance of the variance. The variance will
be withdrawn in any subsequent year for which the agency
fails to provide such data.

4. Current contracts subject to the high rate (and future
renewals/re-solicitations for these services) are
grandfathered until the new single benefit rate equals or
exceeds $2.56 per hour.

5. For additional information regarding this CIL, please
contact Pat Boterweg, DSN 367-5486 commercial (404)464-5486.

Encl TONI M. GAINES
as Chief, Contracting Division, DCSL&R
Principal Assistant Responsible
for Contracting
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DEPARTMENT OF THE ARMY iy
OFFICE OF THE ASSISTANT SECRETARY Uk 7
RESEARCH DEVELOPMENT AND ACQUISITION _@ 959,
103 ARMY PENTAGON

REPLY TO
ATTENTION OF

DAJA-KL 11 June 1997

MEMORANDUM FOR SEE DISTRIBUTION
SUBJECT:  Service Contract Act Health and Welfare Fringe Benefit Changes

The Department of Labor (DOL) published final regulations establishing a new
methodology for determining prevailing health and welfare fringe benefits under the
McNamara-O’Hara Service Contract Act (SCA) that became effective on June 1, 1997.
Attached is a copy of DOL’s memorandum detailing the changes and a copy of the .
Federal Register notice.

If you have any questions regarding this matter, please contact Ms. Andrea Moore
by telephone @ (703) 693-4071 or by electronic mail at mooreand@otjag.army.mil.

Encls iﬁ RED E. MOREAU
Labor Advisor, OASA (RDA)
Contract Law Division

DISTRIBUTION:
Commandqr, U.S. Army South, ATTN: SOCS-CO, APO AA 34004-5000
Commander, U.S. Army Forces Command, ATTN: AFLG-PR,
Fort McPherson, Georgia 30330-6000 _ '
Commander, U.S. Army Training and Doctrine Command,
ATTN: ATBO-A, Fort Monroe, Virginia 23651-5000
Commander, U.S. Army Corps of Engineers, ATTN: CECC-L,
20 Massachusetts Avenue, Washington, DC 20314-1000
Commander, U.S. Army Materiel Command, ATTN: AMCCC-G,
5001 Eisenhowever Avenue, Alexandria, Virginia 22333-0001
Commander, U.S. Army Military District of Washington,
ATTN: ANPC, Ft. McNair, Washington, DC 20319-5050
Commander, U.S. Amy, Pacific, ATTN: APAM, Fort Shafter,
Hawaii 96858-5100
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u.s. D‘epartment of Labor Employment Standards Administration
Wage and Hour Division
Tt Washington, D.C. 20210

MAY 2 2 Igg7

MEMORANDUM NO. 188

TO: ALL CONTRACTING AGENCIES OF THE FEDERAL GOVERNMENT AND
CONTRA AGENCIES OF THE DISTRICT OF COLUMBIA

_ AL, .
FROM: JOHN R. FRASER i
ACTING ADMINISTRATOR

SUBJECT: Service Contract Act Health and Welfare Fringe Benefit Changes

On December 30, 1996, the Department of Labor (the Department) pi:blished final
regulations (61 FR 68647) establishing a new methodology for determining prevailing heaith
and welfare fringe benefits under the McNamara-O'Hara Service Contract Act (SCA). The

regulations are effective on June 1, 1997. A copy of the FEDERAL REGISTER notice is
attached to this memorandum.

Under the new methodology, SCA wage determinations (WDs) will continue to specify
vacation and holiday benefits based on data showing the benefits prevailing in the locality.
The WDs will also specify a minimum rate for all other benefits (e.g., pension, heailth
insurance). This rate will be a single nationwide fringe benefit rate applicable to all
occupations and localities based upon the average employer costs per hour worked for all
other benefits (exciuding holidays, vacations, and benefits otherwise required by law). The
single benefit rate is. based on the sum of the benefits contained in the Bureau-of Labor
Statistics, Employment Cost Index (ECI). _

In order to ease the transition from the current two tier (high and low) rate structure to the
new single rate methodology, the regulations provide for a four-year “phase-in" period.
Beginning June 1, 1997, the new single benefit rate will be $1.16 per hour. The new
single benefit rate equates to one-quarter of the difference between the current *insurance”
(low) rate of $.90 and the current all-industry rate of $1.91. On June 1, 1998, this rate will be
increased by one-third of the difference between $1.16 and the new alkindustry rate as
computed by ECI. On June 1, 1999, the rate will be increased by one-haif of the difference
between the rate in the second year and the new ECI rate. On June 1, 2000, when the new
methodology is fully implemented, the rate will be the EC! all-industry rate.

The Department will “grandfather” the current “total benefit" (high) rate until the new single
benefit rate equals or exceeds $2.56 per hour. This grandfathered rate will apply to those
contracts which currently are subject to the “total benefit’ (high) level, and to future

solicitations for renewal of those contracts. The current “total benefit” (high) rate will not be -
applied to new contracts for services.

Working for America’s Workforce



Required Agency Action

All Invitat::on for Bids opened, or other service contracts awarded on or after June 1, 1997,
must include an SCA WD issued in accordance with the new regulatory methodology. In

order to facllitate processing of solicitations that currently contain WDs with the $.90 per hour
benefit level, contracting agencies may make Pen and ink changes to effect the fringe benefit
rate increases on the WDs that have been issued for the procurement rather than await
receipt of a revised WD with the new fringe benefit rate.

Contractor Compliance with the New and “Grandfathered” Benefit Rates

The new $1.16 fringe benefit rate will be applied on a per employee, per hour basis in the
Same manner as the old $.90 rate. The average cost concept (29 CFR Part 4.175(b)) will
continue to be applicabie to all "grandfathered” WDs with the $2.56 per hour benefit rate.

Exceptions
Variance procedures

The regulations (29 CFR, Part 4.52(e)) provide a procedure for a variation from the new
heaith and welfare methodology. Such variations will be considered only where the
contracting agency demonstrates that because of the special circumstances of the particular
industry, the variation is necessary and proper in the public interest or to avoid the serious
impairment of the conduct of govemment business. and is in accordance with the remedial
purpose of SCA to protect prevailing labor standards.

Wage Deterrninations for the State of Hawaii

Under section 2(a)(2) of the Service Contract Act, fringe benefit payments that are required
by state law may not be used to satisfy the employer's fringe benefit obligations. In Hawaii,
most employers are required by state law to provide health insurance coverage for their
employees. Therefore, employer contributions that are made to satisfy the employer's
obligations under the Hawaii mandated pre-paid Health Care Act may not be credited toward
meeting the contractor's obligations under SCA. The SCA WDs have addressed this issue in
the past by excluding the health insurance portion. Currently, most Hawaii WDs specify a
health and welfare benefit amount of $.055 per hour.

Consistent with past practices, and in recognition of the fact that Hawaii law requires
employers-ta provide health benefit coverage for most employees, SCA WDs for Hawaii will
continue to exciudé the hiealth insurance portion. The new SCA benefit level for Hawaii is
based on tile sum of the benefits contained in the ECI data excluding vacation, holiday, and
health insurancs for all employees in private industry. The new Hawaii benefit level will be
phased-in in the same manner as all other benefits. Effective June 1, 1997, the new SCA
fringe benefit rate for Hawail will be $.28 per hour.

Attachment
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- Section 202 of tho Unfunded Mandates

_is simply not true,” and
‘implement the helper reguistions will . ..,y the economy or s sectar of the
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regulation be not less than 30 days from
the date oi publication unless there is

" *good cause” sbown far an earlier date.

This rule does not require affected
persons to take any actions to prepars
for its implementation. Furthermors, 2
delay in the effective date could cause
confusion among the affectsd public as

might be realized from implementation
of the helper regulations as they now
stand. This analysis will be pubiished
for nolice and comment concomitant
with the Department’s regulatory
proposals concarning the employment
of heipers on Davis-Bacon projects.

As discussed abave, the Congressional

to whether the previously suspended action of lifting the prohibition agai

rule is{-mixx in the meantime, impismanting m regzdaﬁg:ddid not

l Mm Bapum-nt findas good ° itself reinstate suspen regulation,
cause ﬂav: this rule effective & ~ and a notics or ather rulemaking action
immedistaly. : ‘ by the Department was necsssary to lit

Executive Order 12888: § 202 of the
El'nmded Mandates Reform Act of

1995

As stated in the notice of proposed
rulemaking, the Department is treating
this rule as a “significant regulatory
action” within the meaning of sec.
3(N(2) of Executive Order 12866 because
the alternative to the proposed rule— -
lifting of the suspension and :
implementing the helper regulations. - -

m&dng i3 angoing—could
possibly ibterfare with actions pianned
ar taken by other government agencies. -

The AGC contends that ths proposal
for further rulemaking is inconsistent .
with Exacutive Order No. 12888,

Reform Act of 1995, the Small Business
ory Enfarcement Faimess Act
and the Regulatary Flexibility Act. Ths -
AGC claims that the concerns expressed
by the Department in'the propesed rule
regarding implementation of the heiper
regulations are “vague™ and not
“supponed by reliable data.” Relying
upon the Department’s own previous
cost analysis conducted in 1987 and
published along with the final rule at 54
FR 4242 (1989), the AGC claims that
*the Department’s contention that no
cast wauld be incurred by continuing
the suspension of the helper regulations
failure to

~“cost the federal government, taxpayers. -aconomy. ..
- 'and the construction indu.

hundreds

impact analysis which will discuas the
Department'’s estimate of the costs and

- benefits of the proposed rule in

preparation, including any savings that

* before the

the suspansion on the halper regulation.
It is the Department’s view, therefors,
that the suspension has continued in
affect since October 1993,.and that the
suspension continues in affect today.
This rule, which continues the
proviously existing suspension. merely
the status quo. Thereiore the .

preserves

Department concludes that thers will be.

ot muspanaic of the halpes sogulations.
suspension of the. ions.-

that bas been in effact nnl;' November.. -

1903du}-ingthsmhtnnﬁwmlmhng

‘Morsuver, as discussed obove, a

substantial period of Lims is required

regulations wouid be

impiamented by their incarporation into
l’ ‘

‘contracts, and the De

experisnce in the period in 1992 and
1993 when the suspended regulation
was in effect was that relatively faw
surveys wers completed in which
helpers were jound to prevail. Thus. any
g:u:ntid savings that would be lost -
m a failure to implement the heliper
regulations during the rulemaking
period would be minimal.
Accordingly, the Departrnant has
conciuded that this ruie, which
continues the suspension of the hslper

rule and thersfore is a continuation of .. ...

the status qua,.will not have an annual
effact on the economy of $100 million
or more, or adversely affect in a material

At 4

“Because this rule will not have a

contradicted by its 1987 estimate.

. @ ar

Again, the AGC's comments address
the potential savings of implementation

of the helper regulations. ratner :»a
costs or savines of continuing tne
suspension. This regulation 1s me:e
continuation of the starus quo.
‘Thercfore the Department bas
detarmined that the rule does not h:
a significant economic impact an a
substantial number of small entities.
Furtharmore, the Deperunent bas

" determined that if the currant

suspension were lifted and the helpe
regulation implemented, there woul(
not be a significant economic impac!
a substantial number of small entitie

-during the interim period prior to

completion of rulemaking acton on !
helper reguiations—axpected 1o be
completed within a year. Because of
lag times in agency procedures to
amend thsir regulations and incorpo:
the contract clauses, and the relativei
small number of helper classification:
which the Dd-artment found prevaili
in its surveys in 1992 and 1993, it is
unliksly that a substantial aumber of
small entities wgmlg l:we élh:ssiﬁ
opportumity to uss he catic
during the period bnfo:rtho rulemaki:
is completed. Acco , the rule is
not expected to have a “significant
economic impact on a substantial |
number of small entities” within the
msaning of the Regulatory Flexibility
Act, and the Department has cartified |
this effact to the Chief Counsel for
Advocacy of the Small Business
Administration. Thus, a regulatory
flexibility analysis is not required.

VIIL Document Preparation
This document was prepared under

" the direction and control of Maria

i Smdcl*f*""'"""””’ LN

of millions of dallars.” Finally, the AGC + significant economic impact, 0 . . -
- _3ssens that 'the Deparcment’s proposal  *economic snalysis is required. For the
is'a'major rule’ and requires both an ~  samq reason, thisrule doesnot ** ~.0 " "
~_economi€ and regulatary flexibility -~ constitute a “major rule” within the -

analysis in full complisncs with meaning of § 804(2) of the Small
Executive Order No. 12868 and the Business Regulatory Enforcoment’
f_mall Business Regulatory Enforcement  Fairness Act '

sirness Act.”

The AGC's comments address VIL Regulatory Flexibility Act
potential savings of implementation of The AGC contends that the
the helper regulations, rather than the Department’s canclusion that the
impact of continuing the suspension. As propoeed continuation of the
noted above, the Department is. suspensian “will have no significant
preparing a preliminary regulatory impact on small entities is also

Echavests, Administrator, Wage and

.. Hour Division, Empioyment Standards

Administration, U.S. Department of

- Signed at ﬁshington. D.C. thiz 22rd diy
of December 1956, ] ‘

ry for Empioyment
PR Doc. 9633064 Filed 12-27-96: 8:45 ami

Deputy Assi:

. SALING CCOS M1-T-4. . -

. 29CFRPat4

RIN 1215-AA7S

Service Contract Act; Labor Stendards
for Fedaral Service Contracts

AGENGY: Wage and Hour Division, -
Emplayment Standards Administration.
Labor.

ACTION: Final rule.

SUMMARY: This document sdoptsasa
final rule a new methodology for
establishing minircum heaith and
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welfars benefits requirements under the
McNamara-O'Hara Service Contract Act
{SCA). In this document, the

Deparunen of Lev9f (WOL or the
Department) alsa issues 3 variance.
pursuant to Secticn 4(b) of the Act. to
reflect the Deparanent’s ix::tia of

- . .]- s‘ mp Qﬁt

detarminstions on & satcawics Dexl3, .

ratber than separatafy for classes of
employees and Jocalities. This
document also cantains other minor,
clarifying modifcaticns that conform
the regulations to a 1985 court decisicn,
. & 1983 treaty, & 1598 intergovernmental
compact, and more recsnt amendments
- 1o the Fair Labor Standards Act (FLSA) .
, minimum wage provisions.
EFFECTIVE DATE: June 1, 1997.
FOR FURTHER INFORMATION CONTACT:
S William Gross, Director, Divisionof =
- . Wage Determinatians, Wags and Hour
.+Z  Divisien, Employment Standards -
-l Adininistration, U.S. Department of -

©+ #  Labi#, Room S=3508, 200 Constitutian

Avenus, NW, Washington, DC 20210

" telephons (202) 219-8353. This is ncta
toll-free pumber. » :
L Paperwork Reduction Act

This rule does not contain any nsw or

added reparting or recordkeeping

< requirementssubject to the Paperwork

Reduction Act of 1980 (Pub. L. 6~511).
The existing information collection
requirements contained in Regulations,
o 29 CFR Part 4, were previously '
approved by the Office of Management
and Budget under OMB control number

specific or on & locality basis, DOL bas  the Navy, Department of the Air Force.
issued fringe benefit determinations for  Defensa Commissary Agency, U.S.
health and welfare based on natioowide Pastal Sesvics. Environmental
fata over sines SCA was enacted.’ Protection Agency (EPA), and National
The Service Employees International  Asronautics and Space Administratien
Union {SETU) sued DOL in March 1991  {NASA). Comments were received fom
in the United States District Court for six union organizations: Service
the District of Columbis aver the Employees Intsrnaticnal Unioa {SETU).
locngsunading administrative practics, the American Federation of Labor-
since 1978, of issuing two nationwide - Congress of Industrial Organizations
rates for health and weifare frings (AFL~CIO}, the International Union of
benefits, and for fatlure to E:.odiall}' Operating Engineers. the Labarers’
update SCA health and welfars fringe  International Union of North America
beneiit Jovels which, at that time, had (LIUNA), District No. S—ITPE, NMU/
oot been updated sincs 1988 (SEIU v. MEBA [AFL-CIO), and the International
Martin, CA No. 91-0603 (FP) (D.D.C. Association of Bridge, Structural and
April 1, 1992)). Following s remand to0  Ornamental Irca Workars. The Contact

the Department for exhaustion of Services Association of America (CSA),
administrative remsedies, the DOL's which accarding to its comment
Bmm‘n&fdmCNMAw represents more than 240 companies

thematter 1o the Wags and that provide technical and support

.-+ Hour Division to consider alternstive . ™ sarvices to 37 Federal agencies,

- methodologies for implamenting the - nrgvided detailed comments. and thirty-
statutory cbjectives. »the "' three of its member cantractars,

- Admiriistrato? of the Wage'and Hour °  geparately submitted commants .
Division, by Notice °fh°m 3 concurring with CSA's position. Several
Rulemaking (NFRM] pub inthe  pgior government service contractors,
Federal Register on May 2, 1996 (81 FR  jneiuding johnson Controls, Lockhesd
19770), proposed for public comment - \gin, , Aspen
various alternative methodologies based  gypiems Corporation. and Kay and -
on data from the U.S. Buresu of Labar  4poncigies, Inc., also

Statistics, Employment. Cost Index (ECIL.  omments. In addition, the law Srm of
Dus to the time constraints, it wasaat Hogg, Allen, Norten & Blue, which

- feasible to pu the requirsd stated that it represents a large number

regulatory P‘““;dhy‘i'f“m of servica contractors throughout the
The Departmant thersafter developed gounay. © tod o the -

information on the occupstional mix of D¢ ”‘;&? whlch‘ - employ or
service employees engaged in the provide employment servicss to

ormancs of SCA-covered contracts.
B s atx collacisd by the Fedara]  Uisabled workers under the NISH

1215-0150. The general Fair Labor Procursmant Data Systam for Fiscal m;g,‘,}‘",m’ b m""‘wm"’f‘g’.
Standards Act (FLSA) recordkeeping .. Year 1994, the Deparument cpnducud % National Star Route Mail Contractor's
requirements which ars restated in Part  survey which provided specific Association and six mail bauling firms
~ 4 werwapproved by the Officsof . information on servics contract - . also filed cComments. Fringe Insurance
Management and Budget under OMB . .. employment by cccupation within SIC - oo Jaes Ine . which markets and
" cootrol number 12150017, RPN 1.1 claszifications. By Notice provides sarvices to the Contractors and
" IL Backerond | ... . suire - publishedinthe Federal Register on | - pop5ioyees Retirement Trust Fund and
. ackgroond © ..o - e ; S P ;
o e ... October 25;'1996 (61 FR 55239), the severai bealth plans designed
~  TheMcNamara-O'Hara Servics -~ Department published its preliminary - 3

Contract Act of 1965 (SCA) requires that ,* regulstory impact analysi
estimates of

s the Department determine locallys |
P

wages and fringe benefits for vari

: povenl (N for prevailing wage
s containing- - -
S eeAnomie § v amployess, provided its comments.
oy Md‘a" A&.Mwm

.. Ine various classes of servics employees | In an sction filed by the SEIL} in the ... Performing scientifié testing and

" _ performing contract work subjectto the . -

SCA. Federal sarvice contracts aver
52,500 {if the predecsssar contract was
not subject to a colliective bargaining

) are required 10 contain wage

agTeement
determinations issued by DOL that
-specify the minimum monsetary wages
and fringe benefits that must b:;xd to

- the various classes of workers '
E:;form work on the service contract,

ed upon rates determined by DOL to

be prevailing in the locality whers the
work is to be parformed. However,
because fringe bensfit data are not
generally available on an occupation-

U.S: District Court for the Districtof
" Columbis, the court set a deadline for on the Department’s proposal.

publication of this final rulsof IIL Comments and Analysis of
Decamber 24, 1996. SHU” v.g}o'!::dl.' CA Altérnatives

% Sus C

Noﬁst—oens% Pro 18 - of ents
rulemaking, the Deparunent recaived 30° A maijori of the commaentaers favored
comments. This included comments Alm-mﬁv:{ which would provide for
from seven Federal agencies: a single frings bensfit rats based on ECI
Department of the Army, Deparmment of  all-industry data. The CSA supparted
— the Alternative I msthodalogy, and
' For 8 camsplate deecription of the history and thirty-three of its member contractors

contem of the current methodology. ses the . concurred se taly with CSA's
3 m mm‘?,;‘n' m-“ y2. pasition. Both the Dmemcnt of the
1998 Army snd the Deparmnent of the Navy



Federal Register / Vol. 61,"No. 251 / Monday. December 30, 1996 / Rules and Regulationg

preferred Alternative I. Alternative [ was  would be the same for all employees.

. e administrative costs and negates
also supported by Lockheed Mantin and  and an additional amount for pension Y

€OSt savings associated with ecar

Kay and Associates, Inc. (KAl). which would vary based upon wages or  of scale.”

Little support was afiered by the job classification. Finally, many commenters pre
commenters for Alternatives I, Il or IV, More detaiied discussion of the the Alternative | methodoiogy be
including the variations of these comments on each of the alternatives as CSA stated in its comments. it
alternatives. The Defanse Cornmissary proposed follows: . produces & bensfit rate which is
Agency and four firms which employ ternative I: [ssue a single benefit *sufficient to allow all.service

disabled workers supported Alternative  level based ECY data for workers  contractors to purchass a good be
B-A, which would provide ssparate = in privats industry. Ths commenters package for employees that woul

" bensfit isvels-for six major occupational  who su the Altsrnative [ - a range of heelth and welfare ben:
~ groupings; primarily because it would ~ methodalogy did so generally for three  for all contract workers.” Man

be the ieast costly in their particuler -~ - basic reasons. First, they preferred its commenters expressed their me
circumstances. None of the commenters  simplicity in establishing a uniform due to the continually rising cost:
favored Alternative II-B, which would -  benefit rate for all employees and the benefit packages, the current “ins
provide a single fringe benefit rats based consequent ease with which contractars  only” benefit rate of $.90 per how

on the occupational mix of service could administer this rate and the simply insufficient to purchase ar
employees engaged in the performance  government could verify SCA - meaningful benefit , espec
of SCA-coversd contracts, or Alternative compliance. Commenters also belisved  one that would include & ate i
1I-C, which would providse for two that this methodology would eliminate  insurance. KAl offered the followi
benefit leveis based on combining - the possibility of contractors .. .... -, concrete exampies.- - -
oczupationai groupings into two - - -

" mantpulating employee classifications. ; .7 1 1993, 3:89 ber Lt of benefits sil
categories. Alternative III, under which -~ in ofde? to ébtain &' com Ve, o provids e

o cbtain a competitive,; .. : -+ the contractor'io pi a benefit psci
separate rates would sppiy to each of - -+~ advastage; which might hsppmﬂundlry ,,ts with 3 m‘m‘:;mno om

four geographic regions, was .- some-of the other pn © % ... ., insurance, profit sharing contribution.
by only three commenters. Alternative© methodologies, thus ensuring a “lavel insurance, and medical insurance with
IV, which would provide fora fringe . playing field for bidders.™® - . $250.00 deductible g:_s;_ww
benefit rate based on a percsntage of , many commenters - bmmcﬂutmwx gy tb’:;" bour ’
wages paid was endorsed by Aspen preferred Alternative I because it does allows tractos

Systems Corporation, which desired a *  not discriminate between classes of 3,,,, a:obl:;.gtml' ;g‘,m"

high benefit package for its employees, employess based on the kind of job they - contribution, zero dental

insarance,
and three frms which wanted s low _  have or the location of thaire medical plan with msaoomuﬁ
benefit package. : employment, and becauss it is easy lor  no supplemental sccident insurancs.

The Air Force strongly supported. © -~ employees to understand and would . Contractors favering Alternative
Alternative V-A, which would continue resuit in fawer morale problems. KA1 believe that the resulting increass i
the current methodology of lpplxing : compiasined that because on some bensfit level for many of their

two benefit leveis based on ECI size-of-  military installations the $2.56 “total employees would aid them in stira
establishment data. NASA,EPA, and the benefit” package applies to soms

8 and retainin lo t
U.S. Postal Service. and 3 other contracts whiie the 5.90 “insurance” work on ..mg-g.“gfm'd em’ Snm

arganizations aiso supported this applies to othsrs, it has lost highly Federal government,

alternative. Three commenters quaslified empicyees to a different - Both the Department of the Armjy
supported Altermnative V-B, a variation - company working at the same bass _ the Department of the Navy suppor
of the current methodology inthatit ~ Jocation which paid the same wage but - * the establishment of & singie health
:;’:::ld ? ;p;;l;:g.b; t:t;:g:'n :tt::f Crn m higher 52.58 benefit rate. _welfare benefit rate to be issued on

natre, KAL oyees ' determinations.
lower benefit level wouild be based on 18 to KAL lts empl e T oCA K rybint

, wags in.

X K " _understand or accept why someocns slse . - ststed that it supports ons flat rate *
total beneiit” rather than “insurance - “:gp'the same bise recaives $2.56 per ~  theintarests of simplicityand
On_}% ECI data. . - - hour in bensefits in comparison to the . . . acquisition streamlining.” The Arm

¢ e unions commenting favored none v g 94 \tigy recsive.”, Vinnell Corporation  preferred a “single fats” mathodolo
of the proposed aiternatives, choosing = vgchoed this concerm. stating as follows: Becausa it balieves that the standarc
instead to propose another alternstive, - ' :

which would preserve the two-tier- .- « =t *!-V.Y!h!“" loag belleved trat the two tier- ' = o, mmm.'l

o  benefit rate used for'¢ > benefit rate have no '
benefit system, but would usea .+ T bESE Rl RO DT T T ted as un example the
differant methodology for calculating ... reates & disperate impact on those . - . " . ent’s'policy of applying the
the lawsr ‘n""'&: gmﬂ' m'-t"l'g:'""i individuals working on projects wbersthe  high rate to “OMB A-78"
unions pro lower rate be - - ‘lower rate is applicable. Vinneil's. 2
bmdog industry insurance only <+ - currsnt service contractsisat g jocation’ contracts.2 The Azmy stated that if T

Is to continue with'a two-rats

- where the h ts is licable .
maramos et st e s o bacaoe e ot v dcivd Fom g A Iiatbodology, it must Spublish cles
providing heaith insurancs be . 78 procursmant action spproximatsly 13 wh ch lisd.™
eliminated from the data {i.s.. m’ s amo- At m:b“"' ﬁul 1,.,.,;;;‘. . is h.inm;x:u ug :g‘:l:% the §°
PR » , . roject rats |
eliminating the zeros”). The unions appliagll. We find it inconceivable that two  rats as acce » since it “splits the
also proposed inciuding dsts on fringe nters, both working for Vinoellon -
benefits paid ta public smployess in the 3%». service contracts but at the same

10OME Clircular A~78 sctiocs are solicitation

low level fringe benefit calcuistion. military installation and recsiving the serne with potsstisl for displecement of Pedarsi civil

Another alternative was aiso proposed  Wage rats should not aisc recsive the same workers. The rationals bshind epplying the biy
by Ffinge Insurance Benefits, Inc.. under fringe benefit race. ’ beoefit lovel 1o '::'m 13 that Fadec
which the Department would issue » KAl was also concerned that 2 two-

i sector shouid uffer an sbrupt decru
single laval for health insurance which  tiered system *“‘results in added . t‘:t.r beoeflts, pon Ut



P |

-
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di{Terence betwaen the *low’ and the
‘high' fringe rae.” However, the Army
believes that “it is impanant that the
coatracting agencies bave the ability to
challenge that one rate by induswy. U
rates are significantly lower fora
particular industry, then DOL should
dm:tn gu‘;n the ane rate and set a lower
rate for

The Na My concludes that
rate is far ore

for servicas

and compliance within established
employer wage and benefit
The Navy also expressed.be ofthnDOL

- has applied the curreat “high” health .

and welfare benefit level in an artificial
manner. Liks the Army, the Navy
specifically mlntlcn-s the OMB
Circular A-78 contracts involving
displacenent of Federal smployees as

le of impmper np lication of
mi-nnﬁt vy stated ~ ° benafit

thnmth.highnmhappﬁodto

. such a contract, it continues to apply -

. indefinitely to follow-on contracts, and

consequently, servics cantracts

cumi.:\h.thou-ﬁﬂ highhb:gcatkwl

while the prevai rates ose

mnlﬁlnb!ylm

Th.Navydnmdthat
“information svailsble within the

FsdnnlEmpl Health Bensfits

fnrmhnshin n:xnghb-n-ﬁtnu.‘na

Navyis concamod that implementation
of the $1.89 rate would create »
significant cost increase that might
msuk in “the fedsral contracting
agencies’ inability to continue funding
certain services, or existing servics
-levels, or [cause agencies) to reconsider
decisions to contract out such services
to the private sector,” thus causing » -
on in the service contract
workforces. The CSA 1lso was
concarned that “[iincreesed cost to
. government. es could resuit in
duwwzing contrscts and hyofk of -

loy T
“&Mammm

o{
thoAermoppoadtbn “‘M
nthodologycnthohu.thnzhosi.aﬂ

ECI-based rats is too costly and nat <

ap fuunyeunsctnrbdng
cnx: highfcr E dnul.l '
and too an by-u

Thn Air Faa. however, Asnvd

{ and the Navy that “{t|he a.lmm
prob with the two rate system stem
from the inconsistent application of the
two fringe benefit levels reaulting in’
confusion and frustration by Federal
contracting agencies, contractors, and
servica contraciors.” Tha Air Force
further siated that “{tlhe inflexibility,
for example, in applying the ‘high'

. that

fringe benefit rate to A-76 [Fedsral
empioyee dxsplacememl solicitations
and thes maintainiog the high benefit
level regardless of the type of continued
circumstances of the contract has
created the climate for complaints and
an_?_gu Do.n the two lavel sys:am."

-The Defanss.Commissary Agen

belisved that Alternative I would bt

hcplidthc"low" th and welfare -

bcacﬁtmundarthcm'mt

methodol

o I methodo m?;cﬁczﬂ

Altermative | me: OgY.

mentioned by CSA, is that the all- v
ECI data .which the .

pursuant to programs sponsored under
the Javitz-Wagner-Q' Day Act YWOD).
based primarily on their view that this
alternative would be the jeast costiy in
their individual circumstances. The
Defenss Commissary Agescy
recommended usa of Alternative I-A
because the *“servics occupastions” it
normally uses “really would justify only
a rats of 3.52 per hour.” Esstern .
Carclina Vocationz! Center (ECVC),
which operatss a work canter for
diszabisd individuals, explained that

- Altemative I would be the best
alternative {or its operatians based on
cost ressons. While ECVC
acknowledged that Altsernative I-A may

* be the most expensive.to the

as a whols, it would be the

industry upen. government
Alternative | bensfit rate wouid be based jesst costly where ECVC was concerned

i o o
tdo not provi
thus resuitingina_

* lovwerrats that doss not accuratsly

nﬂ-dthoacmaleuto!nmhh-mﬂu.
This concam was also raflectsd iz the

unions’ nkmﬁnpruru.l
determining health an welfare benefit

;tr.whichhupanulydimd
ow.

Man cammmtmcxprsadcnm
oA the curreat high “total .
bansfit” nutothaAh-mxdnlungh
benefit rate would result in sericus

will be more fully discussed below,
many commenters favared same type

“grandfathering” or “phase-in™
mechanism to ameliorate the disruptive
sffects resulting from & change in the
heslth and we benefit rate

mrissary Agency
which employ workers with disabilities

- since its workers fall within the second

lowsst paid occupational group
(kandlers, equi t cleaners, helpers
' and hbouu. which would recsive

- frings benefits of $1.24 pc hou: {based
on 1995 ECT datz] under this

siternative),
Most of the commanters who oppoad
of Alternative [I-A belisved

mmam'gmd 6 e ol and
or nael an
systems to adnnmst-r ”
The Air Forcs was concsmed that the
incresss in the complexity of sccounting
{mm this aiternative would
pose onsl compliance difficuities
for m and {Wage-Hour] :

Commm also expressed concsm

methodology. thutoonmdambpcﬁntymldbo
- Th-uninnsunnnimomlyopﬁodthn inhersnt in the administration of this
single rate methodology alternative. Both CSA and Aspen
Mmﬁnlpﬁmlymn would 'Systém3 Corporation y stated
reducs sxisting benefits currently’ that utilization of this alternative could
namdhythoammm isad to p involvin
- workers to which the higher level“total mani on of classifiostions
" benefits” rate np?lia‘ They believed - contractors during the ccmp‘mivo
that Altemnstive [ met their primary ~ bidding process. ...,
criterion of a rate high Mmycommuntmupmndthm
muglnom h;:hinsmaﬁ Wmammumﬁnpwmm?
- coverage, but nonetheless found . -differentiating emong various o
s.alternative because it mploynmchhmﬂnm
would eliminate the existing “total mldnuuﬁoathopmtﬂhgpncda
benefits” rats. SEXU also 0 inthomﬁamngin%
Alternative [ for the that would be unfair to employees in
Itoxcludnpublicmpbyndm:nd paid CSA stated that s
fails to give “dus consideration™ to vaamiotity"o!iummhc
Federal empl companies * de the same Ievel of
Ammnom\.huadnsh benefits to all worksrs, except those
bacﬂthvd[orudld‘d:mprm gthnwhommdundun
occupational groupings based on ilective Agresmantora
dauforlllmkmmudloﬂbu prevailing wage lsw.” The AFL-CIO
groupings in privats ind . This aiso stated that employers generally
alternative was hvcndbythoD-fonn provids the same rate offring.b-ncﬁtsf--
Co and four firms particularly heaith insurancs, to all

smpioyees working on the same
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_ contract. The AFL~CO further stated

that *a system based on occupational
groupings that would provide differsnt
empioyees working for the same
employer under the same contract with
widely different fringe benefits simply
could not be considered to be pravailing:
since such ‘l system is rarely found
among empld * ’
Smmnn8 | gnnmmnrs statad that,
especially on those contracts with a mix

- of labor categories, thers could be a high

potential for discrimination problems
arising under the Internal Revenue Code
in view of the large disparity between
the various benefit rates. Several . -
commaenters were also concerned that
having the various benefit levels under .
Altarnative I-A would create serious
labor anid morale problems. In
addressing this point, the' AFL-CIO *
stated as follows: , ... .~ :

1Qluality beaith insurancs is nesded by all
sciviu&w Mhn;gmd e g
occupt! goupings cost L
insurancs is the sama for the custodian as far
the computer technician, Establishing - .
on occupational titles or probeb
would l:d to different 1;':3? o?fulth my
arnong service workers, creating basic
problems in the workplace.

Finally, several commenters, .
including Fringe Insurance Benefits,
Inc.. dpposed this alternative becsuse
the $.62 rate for “sarvice occupation”
employees would not be sulficient for
such employees to obtdin any :
meaningful health insurancs.

Altermative [1-8: Issue a single
benefit rate adjusted to reflect the
difference between the BLS ECI
occupational universe and the actual
mix of comparable occupations on SCA
contracts. No commenters favored this
alternative: Lockheed Martin was the
only commenter to provide any
favarable comments concerning this

_ alternative. 3 Lockheed Martin belisves
" that the benefit rats produced under this

methodology would be less than the
$1.89 rate praduced under Alternativel
and that it “woiild be more reflective of

. prevailing beneiit.levels of SCA type "~ -«
-~ contracts.” Lockheed Martin also

believed this siternative to be easy to
ad&zinister. < posed

ost commenters o
Alternative II1-B simpl‘; because they
belisved it to be toa complicated. CSA
believed that “the data required to
effectively sccomplish this may be too
difficult to obtain and may have too
much error to be effective.” Aspen
Systems expressed concarn that this
alternstive would be difficuit for the
government to implernent, thus creating

* Lockhead Martin supported Altermative L

delay, and that it was unclear a¢ to
which agency would have the autharity
to set the single benefit rate. Several
commenters, inciuding the AFL-CIO
and the Air Forcs, questioned the
accuracy of the Department'’s
calculation of the cccupational mix of
servics employees contained in the -
regulatory impact analysis, which
formad the basis of the cost estimate for
this alternative. Tha Air Force also :
believes this alternitive to be the most

inflatio of-all those
A.ltc:zxyu o-c: m.mﬁt .
leveis based on combining the -

occupational groupings, This - - -
dw::dv- liknwiss garnersd no sup
from any commenters. Many c
commenters bad the same o{)ec:ions to
this aiternative that they had to -
Alternative I-A. The'commentars
generally complained that this -
alternative would be too complex .
administratively, and would h X
3 w q.ing workesrs ._" )
canain types of occupations leeding to
employes morale ems.-Aspen
Syst.nu'zu;h h&b‘::‘;i :ihn itgm would be*
toom subj ty in determining -
under wl:;hl of the two broad -
occupati groupings cartain -
classifications would fall. = -
Alternative IT1: issoe x single rate for
each of four gecgraphic regions based
on ECT dats for all workers in private
industry. This slternative was endorsad
by Goodwill Industries, Inc. of Eastern
Nebraska and Southwest lows, which-
stated that this alternative “would
provide the least financial burden to the
Federsl Government and provide a

NETS

' significant increase in benefits to [its]

employees,” and by the EPA, which -
beilisved this alternative to be “among
the most prudent cost sffective - .
alternatives.”¢ -~ o
Commenters which opposed this
alternative stated that regional dsta is
not an adequate substitute for locality
data, especially sincs this methodalogy

- *would not taks into consideration fringe

benefit differences withim a particular - -
region. One commenter noted that the -
District of Columbia and Mississippi -~ -
would be located in the samse region, yet
the labar costs in these two

AFL~CIO points out that prevailing
rates in Saio Francisco, which is located
in the Western region, are much more
likely to be similar to the prevailing
rates in Bastan than to the prevailing
rates in Boise, Idaho, which is also in
the Western region. Commenters
therefore questioned the nsefuiness of
the geographic breakdown embodied in
Altemnative L :

~ “EPA equally supported Altemative VA,

“significantly different. Similarly, the

Several commenters aiso pointec
that fringe benefits are provided to
employees within a company on a
sirailar basis without refersncs to
geographic location and that benefi
plans to which employers subscribx
not structured to taks into account
geographical differences. CSA and i
member companies disliked Altern.
1. finding it too difficult to admini
becauss it wauld bly require f

" separate benefit plans. They wers ai
- concarned that implementation of u

alternative would necsssitats major
.payroll, accounting and administrat
changes, and would be especially -
problematic with regard to employe
who work in more than one region. |

‘was also concerned as to how contra

bids would be svaluated in situation
whers placs of performance of the,

" servics comtract would be datermine
* by the'locstion of the successful bidc

Finally, CSA belisved that this.
altarnative “cotld causs non~ - -
compliance with IRS discrimiriation
rules on pension plans.” Hogg. Allen
Norton & Blue was concsrned that th
establishment of & higher benefit for
grographic region than another migh:
give rise to “control group issues unc
ERISA.™ - - s

Alternative IV; Issue 3 sihgle. fring:

- benefit rate (as & percent of wages)

baséd on the relationship between th
EQI all-private industry “total benefi
rate and the ECI all-private industry
average wage rate. This alternative w
endorsed by Aspen Systsms Corporat.
and three firms which employ warket
with disabilities pursuant to program:
sponsored under the JWOD. Aspen
Systems believed that this alternative

_..would provide positive incentive to
‘employees “in the sense that the high:

an employee’s hourly wage, the highes
the emplayee’s frings benefit rates.”
Aspen Systems also stated that .

* implementation of this methodology

would aid firms in attracting snd
retaining employeés {n high level
classifications, such as specialty and
technical nnel. Aspen Systems di
not view this aiternative ss being too
burdensoms from an administrative
standpoint and recommended that the
methodology be applied as & percantag
of each individ mplom':d\nga
rather than of an average on all
wages paid under 3 contract. The JWOL
firms which favored this alternative
appesred to do so because the
percantage methodology when applied
to the wage rates typically paid to their
low-wnge employees would serve to
decrease their labar costs and enhance
their competitiveness. - .

Many commenters believed that this
alternative would not be
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sdministratively feasible. For example,  lsvels resulting in confusion and employees would be penalized for
Johnson Controls stated that many of its  frustration by Federal contracting working oo smaller contracts and that ::
conuracts are not staffed with . agencies, conuractors, and servics’ would be difficult to attract and retain
administrative personnel who could employees.” The Air Forca favored . highly skilled workers on smal}

adequately perform the requirements establishment of regulations that would contracts. Finally, Job Options, Inc.
associated with this altarnative, The Air “placsa h.i%lhutringe benefit level only states this altamative would lead to &
Forcs was also specifically concerned on large dollar contracts and contracts percaption by employees of arbitrariness
that applying multiple fringe benefit -that requi .tho use of a highly skilled ax.:d unfairness since “thers is really no

rates on a contract would impossan ~ workfares.” L difference from the warkers point of
Comiracars pasuiatly monll " prafared his shemaatie a0t ae s g o nsh oployes e et
con ve 50 . s or em . the workers’
conmmchuthozo operating - current methods of calculating wages neads are the mp'l'hy:afan.tooithu
undar the Snall Business .and benefits for highway transpartation  penalize or reward them based on the
Administration’s **8a™ program and the coatract smploywes would be size of the exnployer seems unfair 10
“NISH" programs. The Air Forcs aiso continued.” The Postal Servica's employees.”
belisves that the complaxity of preferencs stems from its desire to Other
sécounting inherent in this alternative  preserve the status quo with respect to Alternatives
would pose added complisnce the De snt's currmt policy of Unions’ Propesal
glimadﬁnbrmmr;dengc- . ial treatment of the mail Theunion commenters suggested an
cur investigators aliks. Frin; transportation industry. Jternative method
lnsunnenﬂcnnﬂu.lnc.wugnmmd The primary cbjecticns to this . m\':h.mlo‘gtythn:.?uld
that use of this alternative would alternative ara that the twolevels are- [ s U0 S8 PEERE Eysiem,

* provide incentives for employersto - inconsistently and subjectively applied (1 oy at $2.58) wiilizi m"‘

- intentionally misclassify employees. to contracts and that the insurancs level - bat mum de current

- Severslcommentars sated thata . is too low to.provide adequate benefits | ;05078 OBY, 218 WO mexdnn.
methodalégy providing for multiple and/or attract and retain qualified = &m%
fringe benefit rates would y lead - mpmszmmmmn"m . the AFL~CIO both ::‘ the
to problems of inequity and moralein o * data has no direct ocla sat t
the workiorce. CSA and the AFL-JO  correlation to the populationof - - DePartment should continue o set the
both expressed concarn that lowsr paid  establishments periorming SCA . mnm \over ""fmb"‘d. on the

. warkers might not be able to obtain - mmndmdmm beca B':;&PP'Y insurance
adequate health insurancs under this ~ which the two ben ,lmhcpyly. le, e m‘h"wm"’“fﬁ.m -
alternative. Finally, Frings Insurancs the stza of the business has no i ;'ﬂ, : ive. H rather

Benefits, Inc., while pointing out that relationghip to the nature of the service ]
“the cost of health has no relatianship - - contract or to the level of benefit - %mmmﬂv&g{*ﬂh&hﬂm
- to wages,” stated that'this methodology - applied undsr the current methodology. - S currently used to determine the
is “inconsistent with the traditional SETU and the AFL~CIO both stated that _ .oSurance” rats, the unions .
approach of providing all non-exampt  the “sizs-of-sstablishment” approach for [°commended using EQ all-industry

employees with the same health benefit the lower “innurance” rats his been data. but only after those establishments

level” rejected by the Depertment’s Board of that reported no health insurancs costs
Alternative V-A: Issue two fringe Service Contrect Apg._ . are iu:wnd out of the survey data, i.e.,

benefit levels based on BLS ECl sizeof-  Alternative V-B: lssue two finge after eliminating the “zaros.” The

establishment data for all wockers in ~ benefit levels based oa BLS ECI size-of- unions argued that inclusion of “zeras”
private industry (Current : establishment data for all workers in . 2s amounts paid for heaith insurance
methodology—applied based on nature . private industry (variation of carrent  distorts the cost of heaith insurance

“of contract]l. The Air Forcs, NASA,EPA  methodology—applied by size/number  paid by emplayers which actually :
and the United States Postal Servics of employees oa contract; lower fringe - provide'heaith insurance, and therefore-

ecifically recommended this benefit rate based on “total benefit” . artificially deflates the prevailing fringe
asitemative. Moreaover, several level). This slternative was favored only benefit rate. The AFL-CIO believes that
commenters, including Jobnsan ¢ . by CCAR Servicss, Inc., an empioyer J .: its proposal would bring the “insurance

Controls and Hogg, Allen; Norton & ~:::-persons with disabilities, , . level” cost within the range of $2.00.¢
Blue, even though they did not chooss . : primary concarn was that an increase in- . As discussed below, the unjons”
1this alternative, believe this to be the:~ ~ the cost of benefit packages would resuit. proposal also id include State-local

‘l:olnst :ﬁsmpﬁvi'dh:na:i:i‘dm it most** in a reduction in the number of .. and Federsl tg:uludm. ailfp;ﬂﬁﬂn-d
- closaly a imates resent two- - - employess on go service . - .. - They argus that inclusion of State an
+level ﬁm: C p e L l»mpmb"?ﬁ* g?‘vm T 7 "'local data is appropriate because
~ " The Air Forca belisves thista bea the . The Air Force opposed this . nathing in the Act suggests that
least costly of all the alternatives alternative because of the problems ~  prevailing rates are based ‘only on
proposed and that experisnca over the  attendant to its application. The Air private industry. They further suggest
past twenty years shows that a Forcs notes that ECT fringe benefit dats ; : :
methodology providing a two-tier is based on the number of employess in 3 SEIU recommends that the “Totsl Banefits™ rate
system would best “mest the nesds of  the firm. whersas the suggested shoald be “froven st $2.58 untl such time as the
large or high-skill contractors and * application wouid be besed cn the o more e loove riom sbore e S 8 e
provide a representative rate for the number of employses on the contract. the BCI dasa for 1995 and 1998 jell below this rats.
sn.uu‘ and low-skill contractors.”” The - The Air Farce believes this illogical ¢ Prings benallt data with " zerce” excinded is nat
Air Force further believes that “[tlhe given that many large firms that would  currentiy avsilable from BLS. SEIU claims in its
current problems with the tworste - normally pay high fringe banefit rates ~ Z20ents tht BLS has informed them that
system stem from the inconsistent have contracts that utilize only 2 small. be eliminated from the EQI data by some

application of the two fringe benefit number of employees. CSA states that programming changes * * *~
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that inclusion of Federal rates is
appropriate because of the statutory
provision for the Department to give
“dus consideration” to the rates paid
Federal smployees.

As an alternative, SEIU suggested that
the “insurance” rate could be based on
data derived from the Fedsral Empioyee
Health Bapefits Program (FEHBP).’
According to SEIU, the family coverags
cantribution rats under the FEHBP

was $1.65 in 1998, whersasa . -

lend of singls and family coverage
rates as reflected in the actual cost per
emp%gy« to the Federal guvmimmm
" would amount to approximately 51.30
per hour. Appmmg » SEIU would
support either of thess two rates as the
" basis for the “Insurancs” rate.
The Army belisves that the unions’ -
p to change ths “low™ rate
methodology, but retain the -
" - methodology

The Army siates that if DOL dacides to

continus with a two-rate metkodology, - -

the raticnale for sach rate must be the
same. In other words, it would be
illogical and {nconsistent to detsrmine -
the lower “insuranca” rate based an all-
industry data, while continuingto -
detsrmine the higher “total benefits™
rate based only on “siz#-of- R
establishment™ data. . - ..

lnsumh‘cé P!usx Variabie Rats

Fringe Insurance Benefits, Inc. (FIBI)
recommended implementation of “a
prevailing rate {or heaith insurancs that
is level and consistent for all empioyees
on the contrzct and a pension rate that
is based on either wages or job

classification.” Under this msthod, ~ = -

health care costs for each class of

employee would be consitant, but other -

. fringe bencfits such as pensicn amount
- would vary by occupation or wage

betterconform ta actual market place:
practices. Furthe

- civilian sectors, incl

:  for compisting the “high”
- " rate'es it now stands is-a protectionist :
- B o0 W bhad’ iy . » . ). W . &8 £9C
stance * **~ ¥ thit '‘cannot be defended.” ' SCA friiigs benefit s, -
to SETU, data on finge - - -

“- data on fringe bedefits

T rate, - .© : .
. FIB ‘that this matho . -, SECViCe employees; and therefors, there
) suggestad, that this mathod would. oo 20 basia for sxchiding public sector

griors, FIBI suggested . 5

consideration was intended to narrow
the disparity bstween the compensation
recsived by Federal emplovees and
servica contract workers. SEIU’s view is
that Wage and Hour has made no .. -
attempt to detarmine the cost of Fedsral
employees’ fringe benefit in arderto -
cless the gap. The AFL~CIO contends

that the Department cannot rationally " ...

maintain that it gives “due " -
.fnng-bcu gtn'_'tqf raqmnd;ly‘?h
i efit rates, ag i -the -
statute, when Federal worksrs are  _
excluded from thé data on which the
SCA fringe banefit rates are based.
LIUNA and Létcheed Martin concurred
that in computing the insurance lsvel,
EQY insurancs benefit costs from all -
uding government
employees, should be used. o

© ' The unions songly supported the
* inclusion of frings bensfits paid o all " -
o e Layoee. & Stateand T G rue with ths same

ocal as well'as F

According e .

bemefits paid Stateand local. .-
government employees is raadily :
available in that the ECI now publishies
dats on E-ingo_bu_:_nﬂu i to “a;;%im .
State and Jocal workers combined. SETU
and the AFL-CIO also maintein that

&  paid to Federal -
worksrs, which SETU states is “readily
available” from the Qffica of Parsonnel
Management, shouid also be factored
into the fringe benefit rates. SETU states
that frings benasfits recsived by Stats,
local, and Fedsral workers “tend to be
higher than the fringe benefits paid in -
privats indusuy” and their ion -

the rates

artificially suppresses
currently published by the Department.

The unions pointed out that neither the
Act nor the regulations makes .
distinction between private and public -

b

fringe benefit data, e 23 -

include fringe benefits of State and ioc
waorkers.

“Grandfathering” or “*Phase-In"

Nine organizations provided
comments concarming the pessibility a

* “grandfathering’ and/or “pbhasing-in*

any of the proposed aiternative hsaith
and welfars benefit rats(s). CSA and its
membes’contractors specifically
recommend that the current *“total |
bensfit” level of S2.56be - |
“grandfathered” throughout the life of
all existing contracts. including all
options and extensicns, and that all na:
contracts and recompetitions canvers (<
the new heaith and welfars rate st the
time of award. The Navy concurs that
“the revised bermrefit rats should be -
implemented only at the resolicitation
of a contract, or the new solicitation of
contrsct sarvices.” The Navy also states
that “{alny existing contract would . © -
) benefit
level through the snd of that contract, .
tegardless of options ar extsnsions.”
The Navy did not i y indicats
whether its “grandfathsring™ scheme
would apply only to the “total benefit™
level or would aiso apply tothe current
“insurance” level of $.90 as weil. The
Army also agrees that “implementation
should occur when & contract is being
resolicited or a new requirement.is -
being awarded.” The Army unticipates .
that this would sllow implemantation
**to occur over a period of ons to four
years, given the fact that most contracts
ars for a five year term.” :

KIA, on the other hand, suggested that
contracts subject to the $2.58 level be
**grandfathered to protect the current

.level until such time as the lower single

level of $1.89 can catch up to it.”” Hogg,
Allen, Norton & Biue aiso offered this
suggestion. These commenters generally
believe that this approsch would protect

. incumbent employees against a

reduction in their fringe benefits upon
recompetition and would protect
incumbent contractors against predatory

that the'Departent closely raview the ;. 510 contrast, the Al FGrca'stites that . pricing practices by non‘incumbentsat -

© Nationaf AsSocistidn of Insurance . - il EClfrings benefif data’isto be used. ., the time of recompetition. They believe
. Commissioners; Small Employer Health . .:State and local government fringe " ' ._that grandfathering the high benefit _
..... _irisuranice Availability Model Act. - mﬂtdaushau&:bo;xdudod.g T level u:;u the new mom-np.fa
" Sl . ., - Air Force states not only are fringe | provided it is not cost- ibitive
Due @?'dm"" and Inclusion of " benafits paid by thess entitias ordinarily * he agencies inwvolved, would cause the ,
ate and Local Dota - above the ievels provided by local least disruption for contractors and
Five organizations commented private industry, but that & ’ employees alike. -~ <
concerning the appropriate procedure disproportionats number of these states that equity dictates that
for the Department to give due employees are represanted by unions. 1o employes's benefits should be cut
considsration to the wage and fringe Thess factors would tend to skesw the back. in addition, LIUNA believes it

benefits paid Federal employees, as
required by the Act. Thres unions and
one contractor stated that due
consideration shouid be given to the

data and resuits, just as wouid the
inciusion of Federal government data.
Furthermore, the CSA states that the
benefit rate should be basad on private

wage and fringe benefit rates being paid ~industry data and does not belisve that

Federal employees in making SCA wage
determinations. SETU stated that due

the Department shouid explare the cost
and feasibility of expanding ECI to

appropriate for the Secretary of Labor to
issus an examption or varianca for
purposss of preserving the-current high
benefit rate. Ancther organization
concurred, stating that becausa of tha
inevitable employee dissatisfaction
resulting from a reduction in benefits,’



S
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of the country. While recognizing that
no methodology will satisty all parties
lower level H & W rata can catch up interested in the servics contracting
because failure to do so would process, the Department believes that
negluvely {impact employee moraje and  Alternative I represants & reasonable
retention.” application of the  statutory requirement

congacts should be gnndfathered to

protect the current level “until any

Anll‘y:h
Buodonaanfnlhvimofthc . ively
ofthe " " enforce, The

employer. and becausa review of the
survey conducted in preparation of Lhe
Department’s impact analysis (61
55239, October 25, 1996) ied the
Department to conclude that the lov-
“insuranca”™ lavel which was lpph!d 10

The AFL-CIO proposes a two-year to establish p fringe benefit most contracts was particular
phase-in approach for implementation  rates and best meets the concuns inappropriate for ths largs nnmbars uf
of its recommended new “insurancs” by the commanters to the white collir and skilled blue coliar
rate. The AFL-CIO recommended thst  Department hﬂ:pu.l.(&dsothc waorkars employed an Federal service
impiementation of the new “insurance™  discussion contrscts. -
rate start with all contract anni Dapuunmslmmohnﬁma Furthermore, the Departuant prefers
dates aftar September 30, 1997, an unchocﬁoni(b)ofthoAa.) Alternative I gver the current
only cne-half of the differencs between Pursuant ta the Altemative methodology (Alternative V-A) becauss

_ the currant rate and the new rates which mahodology lholpphahh it addresses concamns expressed by
would otherwise apply for fiscal year benefit level would be based comrmanters that the current two-tier
1998 be implamented at that tims. On employer costs hwwo&adfardl system has been inconsistantly and
the pext anniversary date of the bene: halidays and mbiu:ﬁnlyup lied. This approach is
contract, the half of the i increese vacations, which are tely Lansl iupphu the

n:lxri;_nphmmud. thamuui;tu“;tdbyh such . mnluy lm?oﬁ:lWl for
orce y opposes i red Oy law, s i not
- grandfathering mﬁnp benefit social security, unemployment - reqmnmy asto
lcvd:houldnﬁmlndthnldoptodto insurancs, and waorke ?mmpcm;’ﬂg.ij%‘f&hichh:}cﬂtwmapp based on
change to a methodology other than - - payments—és reported annually 19 - the type of contract or.em:

Alternative V-A. The Air Forcs obp:a : gs&nphymcwhdu(EG)mdy , adoption ofAhmﬁn!
tothe xtificially retaining ~ of employercosts focemployss = * -~ will avaid the tct
higher fringe benefit rates, which they - pensation ini the private sector (i.e..~ " employes morale
do not belisve to be supparted by the all workers, ail petcaptions of mdinoqutty

surveys. The Afr Force recommands a establishment sizes, and ail thatu-mhcmﬂn:.hoammsym

- hno-m period whereby the rate{s] ocmpcﬂnns).ﬂndcthh“toulbcneﬂtx" and in thoss alternatives that would
would“uhoihaonl y upen the Departmant will issusa  establish differunt rates for different
recompetition of ésch contract.” The Air - nnghnmnwldnhnhhudwdhn oc:xp.ﬁm(Almuuvnn-A.n-c.
Force believes that, while a phase-in &ing.bommlwdlppﬂabhmdl mam.
period would not reduce the eventusl . employess engaged in Dcpm.nhhonotu.!hn
cost of the benefit increass, it would at ofsCA-eovu'dcnntrlns. onthe Alternative I provides a bensfit isvel
least serve to “reducs the immediats aversge cost? fcth.fonowin' that is sufficient for servics contract
nagniw impact an employees facing com tion componsnts: smployees to obtain mesningful health

{1 mdothlrh-n(a:luding insursnce coverage and will allow

Th'D'f'n" Commissary Agency vacation and boliday leave); service contractors to obtain and retain
recommends against & permanent {2) insurancs, consisting of life, qualified employees. This is consistent
grandiathering at the curzent rate huhh.andsicknmmd lcddcm _ with the Department's goals of
because that agency belisves that the insurance plans; loyers to provide s
current rates are aiready too high for the (S)udmmmdm‘izgs mghqunntymghxﬁp«fnnmmwork
type of wark for which it contracts. of pension and savings thrinphnr " place. In contrast, the curreatlow
Instsad, the Defense and * insugance fringe benefit level, bacause it
Agency recommends a phase-in period - (4) other benefits notothnrwiu - isbu-donon “small” mployu: and
of two ywars, with half the reduction r-?ii:'dbth. in thoss employers
- occurring the first yesr, and movement D-p-mnxchmwemﬁm fxmgoboncﬁts.hnnmlbd
ta the than-cummuuthumndym boam,unmndbymymmmtm inn&ingobcu-ﬂthvdsi

this determination method is simpie to -  ‘jower than the level ypddhy

p ingnn iscnmin-mwllh

' thadduohlmoacneommmthn

furthexanalysis
varicus alternatives, tth-puw _ Altsrnative { because it ia consistent ': ’*‘ *heaith and 'welfare fringe bensfit rates

cnndudodthatAhm Ibest - m&mWnMMa  be based upon nationwide data. The
acmtdswiththobnpamsdml of cross-industry dats which is . .. Department agress with those

ties to determine fringe mnnﬁnndbyda-of-ﬂmh commenters which opposed the
bcntﬂtswhidxgnvul.mdtouhal dstermining prevailing wage rates. The  alternative (IIl) which would base rates
methodology which is administrable Department has condndcd that use of on the four breskdowns
and not unduly disruptive for siza~of-firm data should not be because it doss not taks into account the
employees, contractars, contracting continued becauss the Department’s poatentially wider pnvﬁling rate
agencies, and the Department. Currently spplication of the two benefit leveis did  disparities within regions and because
thers are no occupation-specific or not in fact correspond to the sizé of the  employers commentad that they
.locality-besed fringe benefit data —————— genenally provide similar benefits to
available. Fun.hsrmon. virtually all *The cost of the baselit composents in the BLS  their mploync ess of location.

mnudyuanmh.dnaalnn

commenters opposed any altemnative empioyss n the survey,

which woulid result in-their having to
pay differsnt fringe benefits to different

hawe * conaiderstion
classes of worhn or in different parts o hpiodl 0y i

to which a beoeiil in act is paid by empiayers.

inciuding thase empioyers
:mammmmum Avensging

The Department decided not to
mix State and local government fringe
benefit data with ECI private industry

dsts in determining the fringe benefit



" paid by State and local governments are

... health and life insurance. The pension. .
‘7" system provides a defined benefit .-

o e

PRSI
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level applicable under this
methadolagy. The Department has
concluded that the determination of the
prevailing fringe benefit level should be
based only on privaie industry data
sinca this is the sector that competes for
government contracts. Public empioyee
benefit rates are not representative of
the benefit levels paid by the universs
of privata firms that comprises SCA .
contractors. Rather, fringe benefit lavels

substantially different than private
industry, and consequently, inclusion of

. such data would inappropriately skew

the fringe benefit determination. -

The Department bas also concluded
that inclusion of Federal frinrge benefit
data is not feasible.® The Department .
has not been able 10 obtain usabis cost
data for Federal benefits other than

packags for one group of employees?
and a dsfined contribution system for
aothers, with-contributions which vary
according to the level of contributions
by employees. Pension and sick leave
both vary with the pay of employees.
Thus, it is apparemt that dats on fringe
benefits paid 10 Federal employees
would not readily mix with ECI private
industry data. However,.the De ent
has taken-"“due cansidsration” of ths
Federal benefit system in its sslection of
Alternative 1. which utilizes “total
benefits” data and will bring SCA frings
benefit levels more into line with
Faderal benefits. :

The Department shares the view of
many commenters that any change in
the methodology should avoid the
serjous adverse effect of a substantial
reduction in fringe benefits for thoss
service employees currently a::})loynd
on coniracts subject to the “total .
benefit” level. We anticipate that

R employers paying the higher benefits in
- accord{'

nce with past determinations of

""" the Department will face the Hobson’s

~ . ..contractors which

-

. .choice of cumn? ffinge benefits for their
", wartkers (possib!

y losing themto.
employers who sre not Federal service

benefit packages) or
uncompetitive. Similarly, Federal
agencies may loss the continuity of
services provided by major contractors
which may become uncompetitive, or
by valuable employees who leave

R M
*Inclusion of Federal benefits would likely have

little impact in any event. For exampie. Federal

- heslth insurance would affect the insurance level

by fo more than s few cents per hour. .

*The lavel of the delined banefit plan presumably
is also aflecied by the fact that panicipating
employees do not recwive credit towards Social
Security benelits (3¢ their period of Government
service.

_is concerned about

because of the reduction in their fringe
benefits.

Accordingly. the Department has
concluded that the current “total
benefit” level should be grandfathered
at the present rate ($2.56 per hour) until
the single benefit provided by
Alwsmativs I (sll-industry, ali-
occupation sverage) resches or exceeds-

- $2.58. This grandfathered rate will

appiy 10 all contracts which currently
contain the high, “total benefit” level,
and futurs solicitations for those
contracts. The grandfathered rate wiil
nat apply to contracts for new services.
The %cpa.nmcnt aiso believes it is
necassary to allow contracting agencies
(which may have based upon
existing fringe benefit Jevels) and
contractors (which will likely need to

. . .develop new fringe benefit plans) a°

period of time in which to for
thaﬁang.igminimmﬁingsbcneﬁt
' i nsw

. lovals, Act y, the
methodology established by this final

rule will apply only to wage
dotminﬂggn’s issued on ot after Junse 1,

V"lw.mdnuwualoandnﬁtnﬁ‘n

new rats will apply to contracts

" solicited and options exsercised for the

fiscal year g October 1, 1897.
- For the same budgetary and planning
reasous, the- has aiso

-concluded that a four-year phase-in of - -

the rata set by the new methodology
wauld be appropriate. The Department
believes that this approach is preferable
to the aiternative suggestion of spplying
the new rate only to new solicitations,
and not to extensions and options on

exisdn%:onm. becsusa it is more
equitable. Furthesmore, the Department
) potentially serious
problems in applying the proper frin,
benefit determination becauss of
difficulties in ascertaining whether the
wage determination is needed for a new
ar exarcise of an option.

~ contract
© " As discussad above, most of the -

alternative methodologies proposed did

" not garner significant support from

commenters, though they were fully

the aking fecord.
- The De did not select
Alternative [I-A, which would set
different rates far sach of six
occupational groups, becsuse it would
be much mare difficult for contractors to
administer and for Wege-Hour to
enforcs. The t considered it
significant that commenters stated that
providing diffsrent levels of benefits
according to occupation is contrary to
the common practics of smployers
providing the same bensfit program to
most amployees, and that it would be
difficult for insurance carriers to
accommodate. Commenters also agreed

D:g.mm in lig{:t of .

generally that having different beneit
levels based upan occupation wouie
create serious labar-management anc
morale problems. The Departnent aisc
shares the concern expressed by saver:
commenters sbout subjectivity innerer
in this alternative and the possibility
that some contractors might attempt to

' manipulate the classifications in order

to abtain a competitive advantage.
Alternative [I-B is similar to

" Alternative  in that it would provide a

single benefit level for all empioyees
and all contracts, However, no
commenters responded favorsbly to thi
new concept for computing hsalth and
welfare fringe bensefits, which would se
the fringe benefit level based upon
available information regarding the mix
of occupations usad on Fﬁdm{ service
contracts. Under this alternative, fringe
benoﬁ‘thr:t'es wou&il bs‘dctar;nined basec
upan the survey the Department -
conducted last ysar which formed the
Comnmentets prmecediy s A

gen y expressed
confidence in the Department's sfforts
1o detsrmine the occupational mix on
SCTAh-covand contracts,

.
Alternative [I-C for'many of the same
reasons it declined to adopt Alternative.
II--A. Raducing the occupational
groupings from six to two would
decrease the frequency of bavi
different levels paid to groups o
employees oa the same contract.
Howaver, where that situation arose,
there still would be a distinct possibility
of perceptions of discrimination and
consequent employse marale problems.
Moreaver, determining the appropriate
mixing and weighting of the various

occupational group rates would be
- difficult:: - g

The Department rejectad Alternative
I becauss the Department agrees with
the many commenters expressing the
belief that establishing benefit rates on
a regional basis offers no significant
advantage over using s nationwide rate.
To the contrary, regional data does oot
reflsct variations in labor costs and
fringe benefit rates within a region,
which, as the commenters pointed out,
are often more substantial
variations regions. Moreaver,
gh option wouid be inconsistent.with

e reportedly common practics among
employers, including service
contractors, of providing similar fringe
benefits to most smployees nationwide,
without regard to sither occupation or
geographic location. This alternative
would be particularly problematic to
those government service contractors
which perform contracts for similar
services at various facilities and
installations throughout the country. It
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could also create serious administrative
problems for servica contractors whose
contracts requirs performance in
multiple locations that fall within
different regions.

Alternative IV (benefits based on a .
fixed percantage of each employee’s
wages) was not chosen by the
Department primarily because of the
extrems difficulty that wouid be posed
by its administrative requirements.
Several commenters expressed serious
concern that the additional
administrative and recordkeeping

- requirements that would be asscciated:
with thisaltsrmative would simply be
too burdensoms, especially for smalier
contractors. Although the Department is
of the view that there is a correlati

wage levels and fringe benefits
pudh. when gcad scroes the entire
wuarkiorcs, the Department recognizes ,
that individual employers repartedly
provids the same or ul::iyhr !}anoﬁt .

"packages to most employees sspecially

insurancs bensfits), without regard to
wage lsvels. Mcreover, the Department
egrees with the commenters that this
alternative has the greatest potential for
creating problems of inequity and
morale in the workf orce. The

Department alse notes that under this

alternative many lower paid workars
sim‘ply would not recsive adequate

beaith insurancs., - .. .

As discussed abave, the Departnent
decided against continuing the .
methodology proposed under
Alternative V-A or the variation
proposed under Alternative V-B
primarily because of the lack of
evidencs justifying continued use of ECI
“'size-of-establishment” data, which hasg
been difficult to defend before the Board
of Service Contract Appeals, an&
commenter concerns regard ®
. manner in which the two n?:sghav‘

" been applied and the resuiting effects on
the morale of the work forcs.

" The Department alsa serigusly
considerad the union proposal. The -

" Department-was concsmned about the

of appartunity for comment on this
specific alternative. F;
Department believes that the union
proposal, which would maintain the
sxisting “two-tier” including
the current method for determining the
high “total benefits™ rate, while :
providing a revised methodology for
determining the lower “insurance” rats,
would be difficuit to support given that
the two rates would be based on _
inconsistent methodologies. Under the
union proposal, the high “lotal beneiit”
rate would continue to be sat based on
EQ “size-of-establishment” data for
large firms (establishments with 100 or
mors empioyees). However, the

Department’s use of **size~of-
establishment” data was successiully
challenged in procsedings befare the
BSCA. Though the specific chailengs
was to the uss of ECI*'size-of-
establishment” dats as a basis for the
low “insurance” rats, the Deparument

identified in that iction would liksly
apply as well to the use of such data in
establishing the “total benefit™ level-
' g:ithn the comments nor the
Fartment’s own ided -

evidencs to refuts mpnmmcnt's
-Statement in its Notics of

Rulemaking (61 FR 19773) that the
major problem with the cantinued use
of “size-of-establishment” data is that
therw is little evidence to show that the
aversage benefit level for small frms
carresponds best to benefits paid by
private employers on contracts similar -

. to most SCA contracts, or that the ‘

bensfit level paid by large firms
corresponds to the rates paid by
emploax:.cn contracts to which the
“total bensfit package has been applied
under SCA. Thus, just as thers is
questicnable justiication for relying
upon “size-of-estabifshment” data as the
e "omblo I::hnft.' 1) .

equally questi ar relyin

. upon such data in setting the “total
benefit” rate. Finally, the unicn
propoeal would continue to raise
concearns about the potential for
inconsistent and subjective applicaticn
of the twa levels. . '

The Department also rejected the
alternative suggested by the FIBL Like
the ynion alternative, this alternative
had not been offered for public
comment. It has the distinct advantage
of being consistent with many
emaployers’ reported practicaof - -
providing one insurancs bensfit package
to their employees, while providing
pension or other benefits at a level
varying with wages. However, the
Department is concarned that

- ‘woild be difficult and -
m:'amm'idmm. requiring

Varionce Under Section 4(b) of the Act

i ons
commented regarding the Department’s
proposal to issue & variance under
Section 4(b) of the wmmththgaam
statutory requirsment that the ary
determins prevailing fringe bensfits for
the various of service employees
in the locality. .

Johnson Coatrols stated that using a
single nationwide rate “does not reflact
the economic factars of the locai

- to establish national

. ---The Air Forcs also

geographic areas for the prevailing
bencfits from a competijve and
comparability standpoin. Nauonwige
average data is skewed and does not
reflect a valid depiction of bensfits
when compared with loca} gecgraphic
prevailing benefit data.” However,
Johnsan Controls did not identify any
sourca of locality- fringe benefit
data nor did it support the use of
regional data as proposed in Alternative
I Rather, Johnson Controls opposed
use of such regional data because it
would not take into consideration “the
economic frings benefit differences
within' the region.”

SEIU stated that the absanca of
availsble data that could be used to set
the fringe benefit rates on a locality
basis is universally recognizad. SETU

- therefore supported the Department's
proposal that “a variancs be permitted
al fringe bensfit rates
on the grounds that there is'no reliabie
locality data available which would )
t the department to establish
inge benefit rates on a locality basis.”
The AFL-CIO belisved that “only a

- national ‘insurancs lsvel’ rate is

practical and consistent with the SCA."
The AFL-CIO favored nationwide rates
not only becauss of the absance of
reliable locality-besed data, but also
many insurancs plans operate
on & national basis and Federal servics
contractors often operate.in muitiple

locations,
District-No. NMU/MEBA
(AFL~CIO) stated that they strangly

support the position of the AFL-CIO
that the fringe benefit rates should be
uniform out the nation. In
additicn, the CSA recommendaed that °
the Department continus to issue health
and welfare b-n?ﬂu ona mtitl:n.ll lov;l
stating that employers typically provide
nuhgr bv.naﬁt: ngnd.lz of loaption.
Most of CSA’s member companies falt
that the utilization of locality-based

. fringe benefit data for selscted.
" metropolitan sress is not & desirable

practics. Further, they feit that the

" benefits derived from collecting the data
- on a locality basis would not bs worth

the ans!dlnblc'mrvg costs,

1 ba:a%“dm hna‘ng

ocali t
SR,
opinion, .
bensfit rates for large metropolitan areas
versus the remaindsr of the nation
would be inequitsble and
discriminatory to those workers outside
the metropolitan areas.

Pony Express stated that plan

should take into account the differences

in pay and fringes b on or locality.
Ry inge by g

review of the commaents, the
Department has conciuded that it is
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appropriate to issue a varianca from the

‘statutary requirement in Section 2(a)(2)

" of the Act that the Secretary determine

the fringe benefits to be prevailing for
the “various classes of servica
employees™ *'in the locality.” Frings
benefit data simply are not available for
specific classes of employees or
localities, Furtharmore, it is evident
from the comments that thers would be
significant administrative burdens to
employers in providing fringe benefit
plans which vary by locality or by class’
of employee. Such a system would be
contrary to the reportedly common .
practics by employers. as evidencad by
the comments, of providing ?ne &m.i'h
benefit package to most employees. Any
other systam'gr’ould likely also resuitin
significant morals problems among

empl Lo

'&m. the Department has
determined that;:'vamn‘;u ] t; is necessary’
and proper in the public interest. "~ +
Fuxtgea!:rom. the Department has ="
determined that in light of the
reportedly common practiceof ..
employers providing the same frings
benefit plan to most employees, a - |
variance to provide a uniform ‘
nationwide level of benefits would be in
accord with the remedial purposes of
the Act to protect prevailing labor
standards. -
Different Benefit Lavels for Certain

Industries : .

The National Star Route Mail
Contractors’ Association and their
member organizations support the
current method used by the Department
for setting wage and fringe benefit rates
for the mail hauling industry. The
Department sets wage and fringe benefit
rates for the mail hauling industry for
four geographic regions based ona .
special survey by the U.S. Postal
Service. Wage determinations
applicable to this industry contain ;
monetary amounts due for health and ~ ~

" a showing

4(b) variancs procadurs to prevent
impairment of the Government’s
business where the agency can show
that the fringe benefit rste determined
under these regulations “would prevent
adequate contract competition.*
sr review of the comments, and in -

consideration of it;h‘ limited

i whers special wage rates .
and fringe benefit rates are currently
issued for cartain industries, the

- Department has determined that it is

appropriate to allow variancss to permit
ingustry-spodﬁc fringe bensfits in
an;i; gmito:l tgimnnstnnas upon
application of the contracting a a
Sugh variations from the singhgwq :
nationwide rate will be allowed only on
that the variation is necsssary
and proper in the public interest or to
avaid the serious impairment of .
ent business. This mightbe

g msﬁs&d. for example, whare an agency.”

is'unable to chtain contractors willing to

- bid on the services because the servics '
" will be

il lodltthoeonmanr‘s 7
fi employees ing work
forthtzcovu;memmdothu B

customers, and as & result, paying the
required SCA fringe benefits would

cause undue disruption to the - .
contractor’s own work forceand pay -
practicss. In all cases, in order to obtain

. a variance, it will also be necessary for
. the contracting-agency to provids

comprehensive data from & valid survey
demonstrating the prevailing fringe
benefits for the specific industry (not
broad ECT data), in order to demonstrate
that the variance is in accordance with
the remedial purpose of the Act 1o
protact prevailing labor standards.

This variance procadure does not
constitute an opportunity to request a
separate fringe benefit package for every

class of employee or industry, but rather™’

will require a showing of special
circumstances. As di itis

evident from the ECI that practices do -
in fact vary widely among industries - -

T tav

Significant support was receivec &
continung the special iringe oeneiit
getermination for the mail
transportation industry. The reguiatu
acknowiedges the appropnateness of
industry determinations under certa:
conditions; the specific merits of suc.
an approach for the mail industry 1s ¢
appropriately an issue for this
rulemaking proceeding, but will recei
the Department’s prompt attention.
Average Cost -

Approximately 15 arganizations
commented regarding the average cos
issus. Under the De ent’s
regulations at §4.175, frings benefit
contributicns {or cash payments in lie
thereof] must ordinarily be made witt
respect to each servics employee in th
amount specified oa the wags :
determination for all bours warked ar
the contract up to 40 bours per week.
However, the regulations at § 4.175(b)
prescribe a different compliance rule
whers the wags detarmination
specifically identifies tha benefit as an
cost.” Undsr the “averags
cost” frings benefit determination, a
contractor's coatributions to a “bonx
fide” fringolbeneﬂt pllan may "3
among smployees so-long as tot
contibuticns for all houss worked (a0
just hours uf to 40 in a workweek) by
sarvics empioyees on a particular
contract averags at least the specified
amount per hour per servics employee
In practice this average cost
methodology is used only far the high
“total benefits” fringe benefit rate.

CSA (and its 35 .or so member
organizations which filed comments in
general support of CSA’s comments)
supported the average cost concapt
because of thé flexibility it permits
empl i in the establishment of fring
benefit plans. Specificailly, the CSA (an
CSA member organizations which

' concurred with CSA‘s comments) state:

that average cost is the preferred metho

waifare and pension benefits. * " and occupations. Such an industry-by-- - becausa it allows companiss to offer
In addition, bbth the Department of ™ industry or occupation-by-occupation : - benefits in a comprehensive

the Army and the Department of the " approach has airsady been rejected - that provides a variety of options. It
Navy supported having variation in - - . through the consideration of the various™ allows for flexiblé bensfit design for
fringe benefit rates under - “alternatives and the decision to issue  ©  employees and helps servics contracior
circumstances. Specifically, the Army - fringe bensfit determinations without _ - to remasin competitive. CSA stated that
stated that if a national rate were the - - regard to occupation anid based on the aversge cost concept is the basis for
standard. it would be important that the  cross-ind data. the development of group insurance

contracting agencies have the ability to
challenge that one rate by industry.
Moreover, if rates are found to be
significantly lower for a particular
industry, then the DOL should deviate
from that one rate and sat 2 iower rate
for that industry. The Department of the
Navy supported having a singie heaith
and welfare benefit rate for ail SCA
wage determinations. At the same time,
however, it suggested use of the Section

If the criteria for granting a variance
are met, and industry-specific data are
found to be adequate for establishing an
alternative prevailing fringe benefit
determination, the party presenting
such data will be responsible for
updating the data on a regular basis. If
the data are not regularly updated. then
future procurements will be subject to
the standard cross-industry
determination.

premiums, and that it allows for more

* efficiency in suditing. CSA believed ths

eliminating average cost would cause
such an administrative burden on large:
employers with self-insured medical
plans that such an optican would no
longer be feasible. CSA aiso belisved
that the sverage cost concapt allows
small companies to obtain relief from
administrative burdens by “outsourcing
benefits administration and/or
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purchasing ‘packaged servica contract
benefit plans.’”

National Star Route Mail Cantractors’
Association and seven member
organizations strongly oppose the use of
an average cost concept. Whils
acknowledging that some type of
averags cost concspt “may be
advisable,” National Star Routs belisves
— aed by the ngniﬂg: )
outweigh
administrative and bookkeéping :
difficulties inherent in such a system,”
especially in circumstancas whers “an
employee works on several contraces .
covered by different wags
determinations.” National Star Routs -
was also concerned that uss of average
cost would result in substantial
decreases in benafits for numbers
of servica employees, wauld not
guanntee equal benefits to all
emp. th“:!d would cnlau-th- .
posszibility somse employees would
not be provided with any benefits(e.g..

- etitployees not working enough hours to

bacome sligible for medical coverage).
gnml ,nr:t:.ﬁgmfl Star Routs b-lilwu

’ “{4 of averaging, employves
shonid be benefitted an their in%ividual

Naticoal Star Routs d&od believes that
an averaging system would necassitats
delay in samse fringe benefit payments,
since that averaging procsis would have-
to await the closing of the pay period.
Finally, National Star m:t.h c:;parautd‘
strong opposition to any m ology,
that would requirs its n{embus to gﬁ\
fringe benefit payment for hours worked
over 40. It stated that this would creats
such an increase in their overall labor
costs that they might be rendered non-
cox;xpetmvc against railroads, airlines

- and “various transportation grou
within the U.S. Postal Service it.:lst."
thus causing the trucking industry to -
lose its market share of mail

" - trans omn.

her commenters opposed to the . .
average cost concept stated that the .

~ unfairly dissdvantage singie varsus.

* versus long-term employees. Some

. - - commenters foresaw the Pmbmtym

*“a bandful of very compensated
- employees could tilt the average high
to meet the minimum aversge
?-ﬁt with lmlolor no contributions to

@ ‘average’ employes.”

The Air Fora!:boy.o.ppmd the
avernage cost concapt in conjunction
with any of the proposad fringe benefit
methodologies. The Air Forcs believes
that average cost allows some workers to
recsive prefarential compensation based
on personal circumstances, and that
sSome companies use average cost to

“exclude specific workers or to causa
portions of their work force to suffer at
the expense of more {avored groups.™
The Air Forcs is of the opinion that it
is more appropriate “for workers with
higher risks or with more costly heaith
care plans to-pay these costs
individually and not cause other
worksrs to pay disproporticnate shares
of sarnings or benefits to subsidize
others.” The Air Farce also recomrmends
that regulstions be adopted to limit the
hourly fringe banefit contributicns to
the standard 40 hour work week sincs
*“this is rautinely.dons for both the
privats sector and government sector
benefit plans.” - | |

The Department has concarns as to

whether it is appropriats to expand the

averags cost concept to the basic fringe
benefit lsvel to be established under
Alterative L. The Department is '
concerned that this concapt, which
would involve & radical change for most
contractors, did not recaive sufficient
attention in the comments to warrant
further action at this time. The
Department is also concarned sbout the

insquities of averaging, which allows
contractors to make arbi

_ trary
. determinations to deny fringe bensefits

altogether to some workers ar classes of
workers. Currently this system, which
may be difficuit to understand and
administer for small contractors, is
utilized primasrily by sophisticated
major contractors. Furthermors, the
average Cost concspt requires payrments
or contributions at the prescribed fringe
benafit level with respect to all hours
workad, inciuding hours over 40.
Therefors this method could increase
the costs of somse contracts where the

employees work a significant amount of -
overtime, :

. On the other hand, the Department.

- racognizes the advantages of allowing

averaging across a workforcs whers a

. contractor has an elaborats fringe :
. benefit system with variable costs basad

on factors such as choice of beaith .
benefit plans, and pension and sick -~ -
leave contributions, and payments -
which vary based on wages. The - -~
Department is considering further’
rulemaking on this issue and would
welcome additional comments,
including comments on any revisions to
the current averaging method which
may be appropriats. If there is
significant support, the Department will .
consider fusther rulemaking. In the
meantime, the Department is making no
change in the regulation at § 4.175(b]).

V. Commesgts and Analysis of Other
Issues ~ .

Time-Frame for Section 4(c) Subs:anuc
Variance Hearings

The SCA and the regulations provide
2 procedure {0 requast a dstarmination
that collectively bargained wages and
frings benefit rates required to b paid
pursuant to Section 4(c) of the Act are
- iaily at variance’ from
%u‘vamng local wages ar fringe benefits

Depestment requested comments o

a proposal suggested by the National
Performancs Review (NFR) that the .

Seven organizations commeanted
concerning ths Section 4(c) variancs
issue. SEIU, AFL-CO, CSA. District Na.
ths-.-rm-:.nuum.amn.-g?).md

LIUNA strongly oppased
proposal to reduc. ths §0-day time limit
pnpcug::'i:ndﬁmhmchnh-
mphdonoimhgnﬁdnﬁxx‘
hearings is totally Heal
should, therefore, be rejected. In fact,
they believe the current time-frams of
60 days from the issusnce of an Order
ofknguaundlthaopningdths
hearing tobotooshort:thg“;.
recommended that if any ges in the
time-frames were to be'mides, the
deadline should be extendsd..

The unions stated that this *“fast
track” spproach, suggested by the -~
Nati Performancs Review without

input from warkers and unions. ignores

the practical difficulties of litigation.
They paint out that in most instances
where the contracting sgency requests s
agency has enjo nefit o
months spent assembling the data that
it will use to challenge the wage rates
negotiated between the service-
contractor and the unicns. The new
time frame suggested essentially forces
the service contractor or union to
procsed to the substantial variance
bearing without the time necassary to
assambis the supportive evidencs.”
The Army suggested that the time

_}hmboarplndodtowithhsoto 120

days. They stated that the current
system can take years and affords no
relief to the sgenciss.

In contrast, the Air Porce strongly
supported sny effort to reducs the
amount of time in the substantial
variance procsss. The Air Forcs stated
that reducing the time-frames will force
the parties to address the issues in a
prompt manner, while simplifying the
process, and stated that an-unbissed
third party should be able to look at the

-
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facts and determine if the data suppors.
the existence of a substantial variance.
They assert that the fact that the
contractor must continus to pay the
rates being challenged in the hearing
makes it imperative that a timely and
final decision be made. Finally, the Air
Force recommended that reguiations be
implemented to stay the payment of
rates that are being challenged until the -
the Air Forca stated as follows:
The current structure forces the contracting |
agency into paying the cost of the increased -
rate or rates until a decision is madse. This ...

leaves the contracting agency soway o - -
recover funds peid on rates that are

edition of the CFR Final regulations
published on October 27, 1983 (48 FR
49736), among other things, established
a new pruvision in 29 CFR 4.112 that
would have excluded kom the Act’s
coverage contacts under which only a
minar or incidental portion of the
ssrvices would be performed within the
geographical limits of the United States
as defined in the Act. The D.C. Circuit
held that this new provisian had been

- . adopted in violation of the notice-and-

comment requirements of the

ini ve Procedure Act. Under
the restored language, which conforms
ta the Department’s practice in the

.. administration of this provision sincs

October 25, 1996 (61 FR 55239). tne
Depaniment is making the following
changes in the regulations:

The Deparunent has decided to iss
a new §4.5219 1o set forth the
methodology for determining future
prevailing frings benefit determinatic
The Department is adopting the
methodology provided in Alternative
as the appropriste methodology for
establishing minimum health and ..
welfars benefit rates under the SCA.
Pursuant to this methodoiegy, the frir
benefit rate will be based on nationwi
ECI data for all employees in private
industry, and will include all benefits
{exciuding holidays and vacation,

ultimately detsrmined to be substantially at . the 1985 decision, if a service contract
variancs, If rates are desmed to be xt ., is performed in part
variance, this results g tlh?l :;wy without  gutside the Un&t:d States, any portion
proper cost recovery, rates were ' 7 the United States is .-
temporarily frozen this would not resultins g:rformodin bosire . v
loas if the final determinatics was made that~ - rost .

R 423 Sy AL f-,'JT_:-;. T " .
rates did not substantially vary. It would =t +* M%;dg%u?; changes that w:r?a

el : -

- The regulations currently providea of the SCA. As indicated in

 period of only 85 days from the dats of * | 54:112, the SCA covers contract

the Order of Referencs to the Chief  cqrvices furnished “in the United
Administrative Law Judge to appoint a1, Spates,” as that phrase is defined in
administrative law judge (AL))to ' Section 8(d) ofthe Act. The . -
conduct a hearing, to the date of the AL] " geographical area included within this
decision. It is believed that this time~ " definition was changed in the: .. .
frame, if followed, provides a .. invalidated 1983 reguistion to conform

sufficiently fast track for proceedings. It _ 1q the, Treaty of Friendship Between the

addition. the Department has initiated a' * Unijted States and the Republic of
procedure to alert affected parties .~ Kirjbati, T.LA.S. No. 10777, ratified
(union, contractor and agency, as . June 21, 1983, by exciuding Canton
appropriate) when a request fora Island. The regulations are further
substantial variance proceeding is amended to taks into consideration
received. in order to sllow additional changes necessitated by the 1988
preparation tims. - . .. Compact of Free Association between
"~ .. the United States and the Governments
""" of Marshail Isiands and the Federated
States of Micronesia, set forth at 48
... 11.S.C, 1901 note, to exclude the
""" Eniwetok Atoll; and the Kwajalein

. Atoll. In addition, pursuant to the

* The Department also 'propo:ud certain
minor, technical modifications s

within and in part -

to the geographic

“benefits otherwiss required by law"™,
and supplemental pay such as shift
differentials, considered to be wages
....This methodalogy replaces the

: current metha _ology of issuing two

3

ise~-Denelit rates, “insurancs™ and “total
»sis benefit,” based on ECI size~of- -

 establishment data, which bave applie

- to SCA contracts on the basis of the-

nature of the contract. Howevaer, the

. Department has decided to

“grandfather” the current “total benefi
_rate at its presant lavel {$2.56) until th:
. rate determined in accordancs with
Alternative I equals or exceeds 52.56.

- .. This grandfathered rate will a'rply to
those contracts which currently are
subject to the *'total benefit’” level,and
to future solicitations for such contract
the grandfathered rate will not apply tc
solicitations for new services.
foTh. regulations will also allo: fora

ur-year “‘pbase-in" period under
which ox_xlypone-qulrur of the differenc

".. between the current “insurance” rate
and the new all-industry rate will be
.implemented for wage determinations
issued on or after june 1, 1997. One-
third of the remainder of the increase
would be implemented the [ollowing

) :‘.,», ;...treaty, and a 1986.intergovernmental, .~ ... Covenant to Establish a Commonwesith _year, and one-half of the remainder the
. .. .compact. The Departmen( received no™ ' “of the Northern Mariana Islandsin ~*

. o has decided to froceed with thess” = = **

comments on these minof proposals

.. Political Union with the United States

. Tollowing year. Beginning june 1, 2000,
~"the new methodology will be fuily

invalidated by the 1985 court decision
in AFL-CIO v. Donovun, 757 F.2d 330
(D.C. Cir. 1985), is modified to reinstate
the language of the previous regulations
as they appearnd in the July 1, 1983,

submitted in response to the proposed
rule published on May 2, 1996, in the
Federal Register (81 FR 18770) and the
preliminary regulatory impact analysis
published in the Federal Register on

to pr jth > ool America, set forth st 48 U.S.C. 1801  implemented. . = . =} )
“wee oo+ proposed' minor changedtt =0 “‘“““‘j““noﬁf;p laws not explicitly deait mthm#& _TheD tment has also decided tha
.- si-in order to conform to maore recaat ©” [ glsewhers;in the Covenant which are -*** g&.mry-mdr’pmpch the tg:bhc
. s +..2mendments to the FLSA establishinga- - applicable to Guam and are of genefal " interest and in accordance with
; -, new minimum wage, §4.2 is revised to  gpplication to the States, are applicable ~ remedial purposes of the Act to protect
. .-delete the referenca to now cut-of-date " - g the Commonweaith of the Northern prevailing labor standards to issue a
minimum wage rates; likewise, thetip  Mariana Isiands (CNMI). Because the variancs pursuant to Section 4(b) of the
credit example in Section 4.6(q) is SCA is applicable to Guam, the - Actand §4.123 of the regulations from
?ﬁfﬁﬁfx ?:ht. &h; }:&m ;:11:; regulation is amended to add the CNML ;,h': Aﬁn‘t'; provi;:gs thn;. uqudir:fhngg
based . et
wage rates provided by the 1978 - V1. Couclusion Vari:ms cl:::s of :;’hn?;thom
amendments to the FLSA. For the foregoing reasons and after locality. Pursuant to this variancs, the
The text of §4.112, which was consideration of all of the comments Department will issue a nationwide

level of benefits applicabie to all classes
of employees. The Department bas also

12 Existing 4.52 and subsequent sections are
renamosred accoringly.
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provided 2 procedure to permit
contracting agencies to request a
variance to allow industry-specific
fringe benefits in certain limited
dircumstances. Finally, the regulation
will continue to recognize as prevailing
those situations (ordinarily wgon the
provisions of a collective bargaining
agreement are found to prevail) whers a
single fringe benefit rate is paid with -
respect to & majority of the workers in
an occupation ina ty. .

VIL. Executive Order 12388/Small ‘
Business Regulatory Enforcement
Fairoess Act

Onthoammpnonzhntthodungﬁn

methodology for detsrmining prevailing
kringe bensfits would have an annual

. impact on the economy of 3100 million

Tew

or more, the Department prepared and
comments on its pre (linu&ary

- .regulatory impact analysis (61 FR 55239 -

(chbu 2s, 1990)). As discussed bolow.
Department has now comipletad iis*”

mcmm impact analysis and bas
that this rule, after full '

_ implsmentation, will have an anaual

effect on the economy of 3100 million

ar more. Therefore the t has’

concluded thn:hit:o thn.:h is oceno:;uaﬂy

significant wi meaning o

. Executive Order 128686, and that the rulo

is.a major rule within the meaning of

. Section 804(2) of the Small Business

Regulatory Enforcement Fairness Act.

Howwu the rule does not require an

economic impact analysis under Section

- 202 of the Unfunded Mandates Raform

. $100 million in'any one

Fiveaws R

‘ﬂc

-+ Division's SCA OcQip

Act of 1985 because it will not require
State, local, or tribal government, or

* private sector expenditures, in excess of
: rather, the
costs of the increases in benefits
will be borns by the chcnl

. government... ‘' -
stcusszan of Cammcnu

comments regardinig the W md Houf

Services Association, t.bo Navy, the Alr
Forcs, and the . Amy. 'I‘hdr m
concerned six areas:’ - "
Smwyl’urpon Thc and Nuvy
wers critical of the mmym for being
directed exclusively toward Federal
contractors whose wages and benefits
are aiready establi by DOL's own
wage determinations, not by the labor
market of the locality where the services
are performed. At the samse time, the
Navy contended that “prevailing -
benefits ars unattainable by any .
reasonable or affordable survey effort.”
The Air Force criticized the survey

T F'm commenters pmvlded speci!!c =

becausa it did not survey “pmvulmg
rates” in the locality labor markst
These comments reflect a
misunderstanding of the purpose of the
survey. The survey only sought
information on.occupational
employment under the SCA, along with
the relevant wage ion issued
for sach contract. As stated in several
communications with each Federal

agencyasked to participats in the

: ;:m.iupmpmmto “estimate the

ution of employment
occupwunoueonm:ennndby Dy the
McNamara-OHara Servics Contract .

Laber Statistics, Em:

Index, not from the bnn-ﬂxspnd

.. by these contractors or from the wage

datenmmtions used for these contracts.:
urvey Procedures: The Army, Navy .

followed).” Throughout the course cf
the survey, written and telepnone
contacts were maintained betwecn the
Wage and Hour Division and
participating survey coordinators. |
Survey Universe: The Contract
Services Associatian, Navy, and Air
Forcs had concarns regx.rdmg the
raliability of the survey universa. The
. Cantract Servicss Association and the
Air Forcs stated that the universe under
ts the actual population of
coversd FTEs, especially contracts
under $25,000. At the same time, the

. Navy claimed that the universe

ovarstatad the number of contracts, by
inciuding procumnenu that actually
were not coversd by SCA.

The preliminary impact analysi
u:knowhdg-s that the FPDS c:n:luda

ceriain segmaents of the contract

universe. “Far example, it does not
_ contain data from the U.S. Postal

mdml-‘aumdﬁdofth-nm-y - Service, Air Force/A-my Exchange

andHourAdminim top agency
omaam:bdto

' ddpnuadnneoﬂ.cﬂoamdimm one were o accapt

- procadures. Specifically, the Navy - Service, and most contracts under
cantended that Yecsipt of the survey $25,000, Therefors, since the impact
- matarial was the first notificstion mlydsiabu-duponlamphdnwn
contracting agencies recsived from DOL  from the FPDS cn, sstimates *
that such s survey was being conducted. _ made cnly repressnt the coversd
. The Navy aiso contended that the coatracts ded in the FPDS, and
survey logy bad not beea should not be considersd as
thmo;mm'rg pt F' tht.:.!:m otl‘::nﬁ:anot
wi Alr contracts. For Teason,
Force claimed that the survey was ths Impact Analysis was on the relative
-- developed without agency Laber differences amaong costs liksly to be
Advisor input. The Army stated that by sach alternative listed.™
- there was not meaningful coordination (olmsszn)uwithmyluge
mdmmmuﬁonbomunDOLand sunnm be expectad that some
the Army. units mybowrongly included
. Assummnadintho because they should not bave been
impact andy:is.th-thnu.s. Amy mdudodi.nthnpopuhﬂon. Therefore,
- Labar Advisor fuily plﬂiupltldxntho the onnaires returned with
work group that hdpod design the notation by the contracting offices
survey. and materials. Staff  indicsting that the contract was not
cfmmdfdmlmt covered by SCA wers excluded from the
also participsted in this process, and were used to correct the
was initiated in' April 1995.In - tion of SCA-covered contract
;1-']@1“&&-U.S.Akfmmd ons by SIC. Thess corrections
.. Ganaral Services Administration .were upan an assumption by the
g Adﬁmpuudpuodinpﬂmwngth- ‘Wage and Hour Division that those
w nqnmdtomﬁdoidm butinf:mtd overss
fnr!npmt. initisl survey Survey Findingx: the AirForcs *
Pmﬁlwtw:l?od-ll iata thonumoteo:,m
1mhthnzmnmmll&auth-Wap " and welfare benefit level and :

undundnm-tlanumbcud;mdtho'
low (30.90) level. The Navy stated: “If
the contsution mads

toammomnﬂuspcndhﬂtyfm ur in DOL’s survey impact re that the
agency'’s role in this special study.” “high” health and welfare At lavel
Sevaral of these designess were the is paid an a large percentags of all
sgancy Labor Advisor, or comparable sarvice contracts, that conclusion would
agency staff. Thess coordinators were be due in to DOL’s own historical
ssked to “contact sach of the offices practice of applying that benefit level

responsibie for contracts sslected for
this survey * * * and ensure that data
collection instructions are properly

artificially.” The Navy further stated
that the majority of contract workers are
paid at or near thc low health md
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welfare benefit level, while an Ajr Force
internal study concluded that 64
percent of FTEs are at the low level and
19 percent at the high.

In fact. the survey did not find a large
number of contracts at the high health
and walfare benefit level. Table 4 of the
preliminary impact analysis clearly
shows 80.7 percent of contracts at the

Jow lavel. 14.3 percant at ths high lavel,

and 5.0 percent sat by collective

‘ aining agreement pursuant to
bS‘egion 4(c) of the Act. The survey did
find 42.5 percent of FTEs at the high
level, 34.1 percent at the low, and 23.4
percent under Section 4(c). Of course,
there is no reason to belisve that such
ratios are necessarily the same for all

agencies,
- Survey Reliability: Four of the fve

low Denefit to $1.89 (5970.503.040). The
Air Force then compared its estimate of
the cost of Alternative [ to its
calculation of the DOL estimates 1!
($720.462.080 and $561.800.320,
respectively, according to ths Air
Farce). Thersfore, the Air Forca
concludes that a total annual cost |
increass of $358,300.800 would be
incurred by accapting “DOL's p
single frings benafit altarnative of $1.39
per hour,” and not the “DOL estimate™
of 5241.333.240.

~ Even assuming that the results of Air
Forcs's survey of the number’af
contracts/employees subject to the two
current fringe benefit rates couid be
genernlized to other agencies, the Air
Forcs analysisa to be incorrect in

four respects: (1) In doing its

commenting parties questioned survey  calculations of the DOL estimnate, the -
- reliability. The Contract Services ‘Air Force seems to bave mistakenly -
Association; Air Forca, and AFL~CIO ©  multiplisd the low benefit health and
expressed concarn over the '$“7  welfard amount ($0.90) times ths hi
* responss rats. In addition, the  benafit FTE total (117,200), and the

percent
Contract Services Association and the benefit amount {$2.58) times the low

Air Forcs questioned the sizs and-
represantativeness of the sample. The
AFL~CJO claimed that nonresponse to
the survey was a sourcs of systematic
bias and error, resulting in ‘Eopuhﬁon
estimates not reflective of the SCA
population, - .
explained in ths preliminary
impact analysis, the survey usable
response rate was 20.2 percant of the .
sampie (not 7 percent). The sample,
which was selected by contract value -
within industry group, represented 35
percent of the number of contracts in
the population, and 83 percent of
popuiation contract value. Usable
responses to the survey repressnted 7.2
percant of population contracts and 19
- percent of contract valus. At the same
time, the apparsnt similarity to the
FPDS dats in the universe by ind

benefit FTE total (94,100). Therefors tha
Air Forca undevestimated the DOL.
current cost estimate by $79,741,538. (2)
- By unds: ing current costs by
almost $30 million, aiternative cost
increases wers overestimatad by a like

" amount. (3) The Air Force cost -

computations for Alternative I assumed
the De t would continue to issue
the high rate for contracts cusrently
receiving that rats. Although comments
were solicited on the issus of
grandfathering the high rats, the
Department’s estimats was not based on
this assumption. {(4) The Air Forcs
computations for combining the $2.58
with a $1.89 level appear to bave '
understated costs by over 35 million.

Final Begulazozy Impact Analysis
After review of the comments, the

ustry
appears to limit the potential for bias of Department has concluded that there is .

the estimates obtained from the sample

no reason to change its estimates of the

data. The process whereby FTE/contract  relative costs of the various alternatives

ustry group), oncs

., established, werw applied to the

- potential for bias caused by the low..

mlmpact?l:&lydz Thae Air Fi
‘orcs

. claimed that the
the number of FTES at the low heaith
and weliare benefit level, and thersiore
that the impact analysis underestimates
cost incraases associated with the
various alternatives. Based on its survey
of Air Force contracts. the agency
developed its own estimate of the cost
of the current siza-of-firm methodology
(5612.202.240) and of the cost of
Alternative [, based on increasing the

- ... projected. as set forth in the preliminary

latory impact analysis.

. .. est 8 Department has now obtained .. .-
.., population (not the sample) to estirnate ~ 1396 EQI data; which shows that the all-
- FIE totals would also tend to limit the

private-industry, all-empicyes rats

.-under Alternative [ would increase ffrom -

$1.89 (1998 datz) to $1.91 (1996 data)

per hour. The Department tharefore has

underestimates  computsd the cost of the sltsrnative

selected utilizing 1998 data, and based
on the survey projection that 44.5
percent of coversd employees {94.048
FTE) are employed on contracts

1 The Deparunent’s proposed
published in the Federal X
a total cost {or the various methodologies. but rather
advised the public of the cust per FTE. Therefore
the Air Force did its own calcuiations of the
Depanment’s estimsted cost.

currently subiect to the low [$.501
benefit, and 55.5 percent (117,215
are emploved on contracts currentiv
subject to the high ($2.56) benafit:

1. The cost of prevailing fnnge
benefits derermined in accordance w
ths curran” methodology:

Cast for empioyees recaiving bensf
‘of $.90 per hour: $.90 x 94,048 FTE x
2080 hrs. = $178,057.258

Cost for employees recsiving benef
of $2.56 per hour: $2.56 x 117.215 FT
x 2080 hrs. = $624,146.432

Cost of current methodology:
$176,057,856 + 5624.146,432 =
$800.204.238 ($3733 per FTE)

2. The first-year increase in the cos!
of the new methodology, i.e., the cost
increasing the fringe benefits for
emp currsntly recsiving $.80 pe
hour by $.25 per hour (one-foursth of t
increase to $1.91): 8.25'x 94,048 FIE »

—
Dl

' 2080 hrs. = 548,904,960 (5231 per FTZ

.Thus the first-year increass in costs
caused by the new mathodology wouli
be less than S50 million per year. In
succeeding years it can be anticipated
that the increase in fringe bensfits cost
for employees recaiving the low rate
may be'somewhat higher than $.25 per
hour as the cost of fringe bensfits varie
from yeer to year. However, itis .
anticipated that this increase will be
more than offset by savings where
contracts currently requiring fringe
benefits of $2.56.are not succeeded by
new contracts for substantially the samn
sarvicas; contracts for naw servicas
which would bave received the $2.56
rate under the former procedures will
recsive the new “all-industry, all- -
employes™ rate at the rats it is being
phased in.” .

By the fousth year, if the $1.91 rate
were to hold, the increased annuai cost

- would be'approximately: $1.01 x 94,04¢

FTE x 2080 hrs. = $197,576,038 (3935
per FTE): 1t .. 188 9% PR o

The administrative burden, if any, of
the varicus aiternatives proposed is
discussed in some detail in the
preambie above. From the comments, it
is evident thatthe alternative chosen is
among the least burdensomie of the
various altsrnatives, since it does not
invoive paying different benefits to
different workars on the same contract

" ar in different regions of the country.

However, during the period where both
rates are issued. those contractors which
have contracts subject to both rates (as
is sometimes currently the case) will
continue to have the burden of -
administering two benefit programs. In
addition, the change in the fringe
benefit rate will invoive the
administrative burden of contractors
making changes in their fringe benefit
plans to accommeodate changed fringe



-

- worksrs and to society of
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benefit rates, both during the transition
period and as prevailing benefits change
over time.

The Department has not been sble to
aobtain data which would allow it to
quantify the benefits to the affected
iding
worksrs pravailing fringe bensiits, or to
quantify any indirect sffects an jobs,
productivity, or the Federal deficit, and
no such data was provided by - -
commenters. A significant-issus raised -

in the comments. as discussed above, is

the concarn that the current low
- “insurance” rate is not high enough to
provide meaningful beaith insarancs to

- employees. The Department believes, as

stated by roany commentsrs, that the -
rate established through the selected
methodology will allow employers to.
provide meani health benefits, ~
with the concomitant direct beneiit to: .-
the employees and indirect benefit ta
xcisty from & healthier work forcs, . . .
g reduced pressure on public

-. health resources.

. IX. Regulatary Flexibility Act

Under the Regulatary Flexibility Act,
Public Law 96-354 (94 Stat. 1164:5 *
U.S.C. 601 et s2q.}), Federal agenciss are

required to prepare a finsl regulatory

flexibility analysis that describes tha =

anticipated impact of a rule on small
entitiss. After review of the comments -~
receivad and consideration af the

- various alternatives, the Department has

prepared the following regulatory
flexdibility a::ysu regarding this rule:
m}l) The need for and objectives of the

e ‘

SCA requires that the Department of -
Labor (DOL) determine locally- :
prevailing wages and fringe benefits for
the various ciasses of service employees
performing contract work subject to the

~ SCA. Contracts over $2.500 (if the .
" predscessor-contract was not subject to

_ acollective bl.rglining]m‘n!, are =" -

required to contain wage

benefits that must be paid to the various

...classes of workers who perform work on - $5239)..In the mesntime; the Court set

the service contract, besed upon rates

on a locality basis, which prompted
DOL to issus fringe benefit
detarminations for health and welfars
based on nationwide data ever since
SCA was enacted. .

The Service Employees International
Union (SETU) sued DOL in March 1991
in the United States District Court for
the District of Columbia over the

longstanding administrative practics,
since 1976, of issuing two nationwide
rates for health and welfare fringe
benefts. and for failure to periodically
update SCA health and weifare fringe
benefit levels which. at that time, had
not been updated sincs 1986 (SEIU v.
Martin, CA No. 91-060S (JFP) (D.D.C.
April 1, 1992)). In thistourt chaliengs,
the district court remanded the case to
DOL for sxhaustion of administrative
remedies and final agency action, which
led to the decisions af DOL's Board of
Service Contract Appeals that remanded

"matter by July 31, 1998 (SETU v. Reich,

CA No. 91-060S (CRR) (D.D.C. January
19, 1998)). .
On May 2, 1996, the Administrator of

" the Wage and Hour Division published

a Notics in the Federal Register (61 FR
19770) proposing for public comment

impact analysis section above. No
comments were received on the 1nitici
regulatory flexibility analysis.

(3) Number of small entities coverec
under the rule.

The definition of *small business”
varies considerably depending upon e
policy issues and circumstances under
revisw, the industry being studied, and
the measures ussd. The Small Business

Administration’s Offics of Advocacy

- generally uses empioyment data as a
basis for size comparisons, with firms
baving fswer than 100 employees cr

the matter to the Wage and Hour fewer than S00 employees defined as
Division to consider altemative small.13 .
~ methodologies for implémenting the Statistics published by the Internal
- statutory objectives (BSCA Case Na. 82~ Rsvenue Servics indicate that in 199¢,
01 (August 28,1992} and Case No. 93—~  an estimated 20.4 million business tax
_ 08 {September 23, 1993)). Based on ths . . returns wers filed for 4.4 million
Board's decisicns, the Department - - “corporations. 1.8 million partnerships,
- decided that the best process for - ““and 14.2'millicn sole propristorships,
* developing & methodology.to establish ' nicet of which sit small’’-—fswer than
- provailing SCA fringe benefits -~ . -~ 7,000 would ualily as large businesses
* consistent with statutory requirements - ifan emp  measure of 500
: woﬂdhmmvlﬁmwm employees or less is used to define -
through rul Inthe meantime,  gmall and medium-sized businesses.!3 .
SETU moved the district court to reopen Federal procurement data are
its case against the Department. The - compiled and reported by the Federal
district court dismissed the case without pProcurement Data Center (FPDC] in the -
- prejudice to SEIU's right to reopen for  Federa/ Procurement Data System .
reconsideration upon & showing that Federal Procurement S

Printing Office). The value of Fedsral
contracts and volume of contract
“actions” are currently re

actions excesding $25.000; actions of
less than $25,000 are reparted only in
the aggregats. A contract “action”

. determinations "
=issusd by DOL that specifythe << - -

", rule of Decamber 24, 1998. SEIUv.- - - :

various alternative fringe benefit " differs from an initial co: “award™
. g:t;m:?:ﬂ&!:“h“ol ::l..As . ... becauss a single contract may involve
however, it was not ble to publish 2% than one action—{or example, a

impact analysis for. modification to an initial contract award

a regulatory : =
Commant with(he roposed rle. At e - 18 xPorted 1o s FFDC a5 separte

" time the was completing the lo-of e oa or
developmentof datacnthe... - - f " " &ﬂ%m $s8.8
occupational mix of service contract - - “yiyion of'the $184.2 billion spent by the
employses in order to provideabasis £ o) oo vernment on goods and
ks e spalysis. That analysis *" qrvices in Fiscal Year (FY) 1589, -

. including $31.8 billion awardad directly
«- to small firms and $27.2 billion awarded
to small subcontractors by Federal :

comment on October 23, 1998 {81 FR

a deadline for publication of the final

Reich, CA No. 91-080S (August 27, "2 The Stae of Smail Businass: A Report of the

1998) ‘ toguther Ansval Report ca Saall Busisess
(2) Summary of significant issues sl Compeition ofthe (LS. Srmall Businems
raised by the m':"uk ;ommcnts in AMN:M- wnn';dc.m m Printing
response to the initial regulatory Offics, Washington, Lod more
flexibility analysis. detailed breakdown also used is: ander 20

The Department received a NuMber Of  megum etet aod ovar 500, ltrge. Lo gasmenl. &
comments regarding the economic = business bidding on & government contract is
impact analysis and the survey that was  regarded sz amall if it has fewer thas 500 employees
conducted to determine the . “:G':“‘ of the Tressary, tatermal
occupational mix on Federal $es¥ics - povanme Service. 50 Bullatia (Spring 1990) Tabie

1%; reprinted by SBA in The S { Senall Business
specifically sddressed in the economic 11911, 1d., p.:’x. y e '



" “contract actions valued at $22.02¢ " 7+
billion.!s Based | upan the percantage ot’
"™ contfact acticns and contract dollars uf«?“z
"the services cat
mdmdually to FPFDCas;  being subject to 3
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prime contractors.'4 Small firms
accounted for mors than one-half (51.3
percent) of the value of contracts under
$25.000. but only 14.1 percent of those
over $25.000 in FY 1989.!5 Sincs FY
1979 when the FPDC first began -
reporting procurement data regularly,
Lhe shars of Federal procurement dollars
awarded to small ﬁrms has fluctuated
between 14 and 18 percant over the
entire period—for FY 1989 it was 14.1
percant overall.

Of the major pmduc:/sanda
categories under which coatract actions
are reported to the FPDC, the “other
services” categary (which includes a |
varisty of nop-construction activities _

ranging from technical, sociological,
adm:mmtivo. and other professional
services, to instailation, maintenancs, )
and repair of squipment) amounted to -
28.9 percant of the total Fedaral
contract actions reported indivi
FY 1989. Small businesses wers™"

-awarded $8.8 billion or 14.7 pon:ntof i

"the contract dollars awudsd for arvxcu
in FY 198916 = " *

Thisr-?DSdauunsmallbuunm S

awards does not corralate precissly with
the number of contract actions or
contract dollars awarded that are :ub}ea
to the SCA. However, the “servicas” = -
category can be considered a relisble
proxy for analyzing the universe of -
SCA-covered contracts reported to tho
FPDC that may be awarded to small
businesses. Of a total 502,133 contract
actions valued at $177.8 billion that
were individually reported to the FFDC
in FY 1992 (i.e., actions over $25,000 -
each), 82.957 contract actions, valued at

$18.1 billion, were classified as subject -

10 the SCA.17 Of thess awards, we

estimate that $2.66 billion (14.7 percent)

went to small businesses. These figures,
however, do not include any portion of -
the contract actions not individually <"~
reported but reported in summary to th
_FPDC, whigh totaled-19.8 million"=-

Mwmn

: SCA, we estimats that an additional
2.905.698 actions, valued at $2.2 bilhon.
of the actions reported in summary to *
the FPDC were subject to SCA. Of these
awards, we estimate that $1.1 billion (50
percent) went to smail businesses.

No current empicyment data are
available by size of business that would

**The Suate of Small Business. supra st 220

'3 thid.

**1d.. pp. 223. 228 & 23%-237. -

‘" Federal Procurement Data System Standard
Repont, Fiscal Year 1992, Fourth Quarter, pp. 4=
73.

id.. p. 74.

- The factual, policy and ¥
¢ selecting Altemativo Iand the ressons -

relate to Federal contracts awarded
subject to SCA. (The SBA measures
employment change on a current basis
for each small- or large-business-
dominated industry using Buresu of
Labaor Statistics payroll data.19)

{4} Reparting, Recordkeeping and
Qther Campbanee Requirements of the

Rule.

) nqmmdmmmummardupemﬁod

under 29 CFR Part 4 that demonstrate
compliance with the statutory ..
ents to furnish equivalent

fringe benefits ar cash equivalents at not

less than prevailing rates. -
This final ruls, which relates to:h-
pmdumwb.fouawadbyDOLﬁnr

h‘l:hmd4~ .~ =
bnmﬂbtob-pudto K w
- ‘:Lscmucmp oyees working on Federsl
snmucnnmmu-dbySCA.cww- i

1. contains no new reporting, s gtiald

involvod additional recordkseping

cbligations, the alternative selected does -
' not require any additional - v

recordkeeping. In face, contractor:
comments regarding the eese of
- administration and compliance under

this alternative were an important factor

in selecting the sitermative.
(S) Description of the steps taken to
minimize the significant economic

. impact on small entities consistent with

the ob]ecnm of the Semce Contract

Asnotadiuthodisaxsxon ofthe .-
various alternatives, the mtthodology

. selected (Alternative I) was clearly the

alternative favored by most.employers,
. many of which's wvn small businesses. -

. for rejectifig the other alternatives are -
various alternitives: A key factor

rsasons for

= iinimum podﬁ
. underlying the wppon of Alternative L i g(a)(1) of the Fair Labar Standards Act

Proposed Alternatives O—IV wes
generally viewed by most commen
as being administratively difficuit,
especially for small employers.
Notwithstanding the greater
administrative burden. these
alternatives were favored by some
because they yielded & lowsr fringe
benefit rate for many workers. For
sarvice contractors in gensral, howe:
these altsrnatives would have impos

" significant administration and

compliance difficulties.

List of Subjects in 29 CFR Part 4
Administrative practics and

procadures, Employee benefit plans,

Government contracts, Investigations

Labor, Law enforcement, Minimum
wages, Penaities, Recordkeeping

_xeqmnmcnts. Rnporting requinment.
Wagesie: 47 o v

e t'm'tll.Px:lnwmutcmci1
the preambis, 29 CFR 4 is amen
asutfmhbtlow'

PART 4—LABOR STANDARDS FOR

mﬁnuu 10 read as follows:

Au&-mr 41 U.S.C 351, st seq., 79 Stat
" 1034, as srnended in 86 Stat. 739, 90 Stat.
'2358: 41US.C 38 and 39: 5 US.C 301: an
108 Stat. 4101{c).

2. Section 4.2 of Subpart A is revise:
to read as jollows:

§42 Puymem of minimum wage specifi
in section &(aj(1) of the Feir Labor
Standards Act of 1938 under ail service
conracts. - '

1. The nuthcmy citation for Part4

* " Section 2(b)(1) of the Servics Contra:

Act of 1965 provides in sffect that,

' regardless of contract amount, no
-'contractor or subcontractor performing
“work \::lhr any der &s
" principal purposs.of wi to

" services through the use of service

" fully addressed in the discussion o{thc.;4 employees shall pay any Omplcym

engagsdinmchworkhn
odinucﬁon

by many employers; including many "¢’ of 1938; as amended.

smalhmmn. wastheeassof
administration and compliance undcr

-~ this siternative. In addition, this

sltemnative was favored becausa it
produces a benefit rate that is sufficient
to allow all service contractors to

purchase a reasonable benefit packsge -

for all contract workers. Under the
current two-tier benefit structurs, the
low lsvel benefit has been generally
considered to be too low for employers
to purchase sven a minimal heaith and
welfare package for their workou.

eid, p. 34,

3. The introductory text of §4.8(q) of

-~ Subpart A Is revised to read as follows:

§48 Labor stancard clsuses for Federal
mmmm

(q)Whmnnmplayncnglg.dman
occupation in which he or the
custamarily and regularly recsives mon
than $30 a month in tips, the amount of
tips recsived by the employee may be
credited by the smpioyer against the
minimum wage required by Section
2(a)(1) or 2(b})(1)’of the Act to the extent
permitted by section 3(m) of the Fair



&

i year period begmnmg]um 1. 1997. The
s -first year'the rate
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Labor Standards Act and Regulations,

. 29 CFR Part 531. To utilize this proviso:

§% 4.52 through 458 [Redesignaisd as
§§ 4.53 through 4.56)

4. Sections 4.52 through 4.55 of
LS;bpnn Bare ndsxgm;od as §§4.53

ro 4.58 ve

s.uﬁm Smddod to read as
follows:

§4.52 Fringe a.mm detarminationa. -
(a) Wege determinations issued

_ pursuant toths Service Contract Act -
ordinarily contain provisions for
vacation and holiday benefits pmmlh:g
in the locality. In addition, wage
determinations contain a prescribed -
minimum rate for all other benefits,
such as insurance, otc., which’
mnotmqun‘duamttarofhw (Lo, -
*"excluding Social Security,” - -
unmpbymcginmnna and worhx:’

PEIIRY N DA

that it is necessary and proper in the
Pub&;x ﬁterast. and inmlnco with
rem purposes of the Act to protect
prevailing labor standards, to issue a
" variation fram the Act’s requirement

that fringe benefits be determined for
various classes of servics employees in' -
the locality.

(b) The minimum rate for all benefits ™

(other than hohdnys and vacation) e
~.-." which are not | mqumd
- prescribed In p ph (a) of this-

* section, shall phmd in.overa four-’ e

AL

rate will ba $.90 per hout :

* plus one-fe 'the difference
- Pl e et |
“P
section; the u'l::f. the rate will be
increased by one-third of the differencs
botmnthomosathnﬁmywmd
the rate prescribed: ths third year the
_ rate will be increased by one-half of the
difference between the rats set in the
second year and the rate prescribed; and
thou fmf' yuar and thereafter the rate
wi ® rate prescribed in parsgra
{a) of this actioft. Ph

{c) Where it is determined pursuant to
§ 4.51(D) that a single iringe benefit rate
is paid with respecttoa majority of the
workars in a class of service employees
engaged in similar work in a locality,

Rk

" fringe bensfit packages

that rate will be determined to prevail
notwithstanding the rate which would
otherwise be prescribed pursuant to this
section. Ordinarily, it will be found that
a majority of workers receive fringe
benefits at a single level where those
workers are subject to a gollecﬁvo

. bargaining ent.whose provmons
havv been found to prcvul in the

(d) A sigmﬁant number of contracts
contain ¢ ling fringe benefit rats -
of $2.56 perhour. Gcnmlly. thea

contracts are large bess support -
contracts, Contracts requiring

competition from hrge c:rponunns.
conxncn highly technical
contracts solidud

mmth-n . .
i s

" $2.56 benefit rate el eom continustobs ..

sz.sobcm&nh.awdlu~ .

‘ stamtoryb-neﬁur uponthomm ; wb and th.m !
of the benefits contained in the U.S. * -, sqryices until the fringe rate

-Bnmuof!achhﬁsﬁu.Emplaymm determined in sccordance with
Cost Index (ECT), forall employees in - mph.(.).nd(b)ahhh-cdon
privats industry, nationwide (and ' or exceeds $2.56 perhour. . -
axdudms EC] components for - (e) Variancs ure.(1)The .
supp en::talpay- such as shift Department will consider variaticns
differential, which are considered wages requested by contracting sgencies

- . rather than fringe benefits under SCA). ** “pursuant t:ys.wan«b)olthc.&dmd

.- Pursuant to Section 4(b) of the Actand =~ §4.123 ﬁunm.mahodnlogydmbod

§4.123, the Secretary has determined mp.mph(a)ot this section for

determining prevailing fringe benefit
o ailizad 1o rotinaly permit sepasate
to routinely it se te
E’”“M’Z’F
employees and industries, but rather. .
be limited to the narrow
circumstances set forth herein when

th.nmtionh
the pubﬁcinmetmwnidh
serious impa

?j&o:. a contract because the servics *
facility by employees po:innmn.g work
for the.Government and othae
customers, and asa result, paying the
required SCA frings benefits wouid
causs undue disruption to the
contnctor s own work force and pay

(2) It wxll also be necsssary for the

agency to demanstrate that a variancs is

in accordance with the remedial
purpose of the Act to protect prevsiling
labor standards, by providing

camprehensive data from a valid survey

' .waters outsidse the

eod at the contractor’s ©

demonstrating the prevailing fnnpe
benefits for the specific industry. 1 1.
agency does not continue to provide
current data in subsequent years, the
variancs will be withdrawn and the rate
prescribed in paragraph {a) of this
saction will be issued for the contract.

8. Section 4.112 of Subpart C is
revised to read as follows:

§4.112 Contracts 10 furnish servicss “in
the United States.” .

(a) The Act and the provisions of this
part appiy to contract services furnished

" “in the United States.” including any

Stats of the United States, the District of
Columbis, Pusrto Rico, the Virgin
Islands, Outer Continental Shelf lands
as defined in the Cuter Continental
Shelf Lands Act, American Samoa,
Guam, the Commonwealth of the

¥+ Northern Marians Islands, Waks Island,
"+ ‘and Johnston Island. The definition

y excludes any othsr territory

.~ undsr the jurisdiction of the United

States and any United States bass or
posssssion within a foreign countxy.
Services to be performed -:dunvoly on
a vessel opersting in internaticnal .- |
areas
_namad in this paragraph would not be
- services furnished “in the United
States” within the meaning of the Act.
(b} A servics contract to be performed
in {ts entirety outside the geographical
limits of the United States as thus
defined is not covered and is not subject -
to the labor standards of the Act.
Howsver, if a service contract is to be

’ porformodinpmwithinmdinpm

outside these geographic limits, the

. stipulations required by §4.8 or §4.7, 2s
. Sppropriste, must be included in the

_ invitation for bids or negotistion
- documents and in the contract, and the
. labor standards must be observed with

respect to that part of the contract

r"-:ﬁ;: services that is performed within thecs -

g-ognphxc limits. In such s cass the
ents of the Act and of the

’ contract clauses will not be applicable
to the services furnished outside t.hn

United States.

Signed at Washington. D.C.. on this 24th
day of Decamber, 1996.
Gene Karp,
Deputy Assistant Secretary for Employment
Standards.
{FR Doc. 96~33222 Filed 12-26-96: 10:03
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